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Court of Appeals of the District of Columbia. 


JNo. 3882. 


I nited States ox Relatione Chicago, New York & Boston 
Refrigerator Company, a Corporation, Appellant, 


vs. 


IXTEKSTATK (\)M M ER< E COM M ISSION. 


0 Supreme Court of the District of Columbia. 

At Law. 

No. 66405. 

I NITK 1 ) States ex Kolatione Chicago, New York & Boston 
Refrigerator Company, a Corporation, Petitioner, 

VS. 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
alumina, at the,City of Washington, in said District, at the times 

nas'lmd [■.''Km 1 ,'! 110 ' ' "r,l ,a P ers werc fil «l and proceed- 
int,s Had, in the ahove-entitled cause, to wit: 


1—‘3882a 
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UNITED STATES VS. INTERSTATE COMMERCE COM. 


1 In tlie Suprecme Court of the District of Columbia. 

At Law. 

No. 60405. 

I'xitki) States ex Rel. Chicago, New York & Boston Refrig. 

erator Company, a Corporation. 


Interstate Commerce Commission*. 

Petition for Mandamus and Pair to Show Cause. 

Filed February 2 <S, 10*22. 

To the Honorable the Judges of the Supreme Court of the I list riot 
of Columbia: 

The petition of the relator respectfully shows: 

1. That the relator, Chicago, New York Si Boston Refrigerator 
< ompanv is a corporation duly incorporated under and pursuant to 
the laws of the State of Maine and has its principal otiiee in the Citv 
of Chicago and State of Illinois. All of its capital stock is owned 
by Grand Irunk Railway Company of Canada, a railroad corpora¬ 
tion of ( anada, which owns and operates railroads and systems of 
transportation in the States of Michigan, Maine, New Hampshire 
\eimont and elsewhere in the United States. 

*2. Relator is, and, with the exception of the period of Federal 
t ont ml, was at all times hereinafter mentioned and for many years 
pnor thereto, had been a common carrier engaged in the operation of 
a system of transportation known as a refrigerator car line and which 
during all of said times consisted of a large number of refrigerator 
ears, icing stations, icing platforms and other equipment and prop¬ 
erty. I he business of relator was during all of said times conducted 
amt its system of transportation operated as >et forth fully in its 
petition to the Interstate Commerce Commission hereinafter men¬ 
tioned and referred to as Relator’s Fxhibit four. 

6. That on December 26, 11)17, the President of the United States 
issued a proclamation effective December 2<S, 1617. takiim 
- possession and assuming control 

‘•Of each and every system of transportation and the appurtenances 
thereof located wholly or in part within the boundaries of the con¬ 
tinental nited States and consisting of railroads and owned or 
controlled systems of coastwise and inland transportation whether 
operated by steam or electric power and including also, terminals 
terminal companies and terminal associations, sleeping and parlor 
cars private cars, and private car lines, elevators, warehouses tele¬ 
graph and telephone lines and all other equipment, and appurte- 
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nances commonly used upon or operated as a part of such rail or 
combined rail and water systems of transportation” 

and that among the systems of transportation thus passing under 
the control of the President was the system of transportation of re¬ 
altor, and that said system was under Federal Control at the time 
rederal Control terminated on March 1, 1920, at 12:01 o'clock, 
A. M. On said last named day the possession and control of relator’s 
system of transportation was relinquished bv the President and 
restored to it. 

4 That relator has a written contract with the United States which 
is the standard contract between the United States and the carriers 
taken under lederal Control and not a cooperative contract or waiver 
which fixes the amount of just compensation under the Federal Con- 
trol Act to which relator is entitled for the taking of its property as 
aforesaid, and for the use thereof during the period of Federal Con¬ 
trol, and which names as annual compensation for such taking and 
use the sum of $72,855.59. 

• >. I hat section 209 of the Transportation Act, 1920, provides that 
carriers whose systems ot transportation were under Federal Control 
at the termination thereof on March 1, 1920, should for the six 
months beginning March 1, 1920, he guaranteed by the United States 
a certain income specified in said act, if the carrier should on or 
before March 1*», 1920, tile with the Interstate Commerce Commis¬ 
sion a written statement that it accepted all the provisions of said 
Section 209. 

8 b. That on March 15, 1920, the relator filed with the Inter¬ 

state Commerce Commission a written statement accepting 
all of the provisions of Section 209 of the Transportation Act, 1920. 
A certified copy of such written statement is hereto attached, marked 
Relator's Kxhibit one and is hereby made a part hereof. 

t. I hat during the six months’ period beginning March 1, 1920, 
relator operated its said system of transportation and such operation 
resulted in a loss, and that relator’s railway operating income for the 
guaranty period as a whole was less than one half the amount named 
in its contract with the l nited States as annual compensation for 
the use of its property during Federal Control and that by reason 
thereof there is due to the relator, Chicago, New York Boston Re¬ 
frigerator Company, under the provisions of said Section 209 of the 
Transportation Act, 1920, the sum of $373,270.76. 

S. That relator has made and filed with the Interstate Commerce 
Commission returns as called for by its orders of October 18, 1920 
and January 5, 1921, which Exhibit will set forth the financial re¬ 
sult of the operation of petitioner's system of transportation for the 
six months’ period beginning March 1, 1920, and is willing to furnish 
any additional information or report that may be called for by said 
Interstate Commerce Commission. 

9. That on the 9th day of May, 1921, relator made application to 
the Interstate Commerce Commission to definitely ascertain that 
there was at least the sum of $1«>0,000 due to it under the guaranty 
contained in Section 209 aforesaid, and, pending the determination 
of the whole amount due relator, to certify to the Secretary of the 
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Treasury of the United States, the amount thus definitely ascertained 
to he One. With said application relator presented a printed state- 
nient of the facts upon which it based its claim to the 
4 guaranty aforesaid. A copy of said printed statement of facts 
with the Exhibits therein referred to is hereto attached 
marked ‘‘Relators Exhibit two" and is hereby made a part hereof 
\ h ,r]. llMt 001 prises four printed pages, one “Straight Bill of 
hading form and one “Order Bill of Lading'’ form. On the 2fith 
day of September, 1021, said application was heard and considered by 
the Commission upon the facts set forth in said Exhibit two and 
afterwards, and on the 31st day of October, 1021, said Interstate 
Commerce Commission filed in the office of its Secretary its report 
containing its findings of fact and conclusions therein, and found 
and concluded: 

■that the Chicago, New York & Boston Refrigerator Company is not 
a earner by railroad within (lie meaning of Section 2<>!> of the 
Transportation Act. 1920. and is not subject to the guaranty pro- 
mmoiis of that section Its application for a partial payment there¬ 
under must therefore lie denied. An order will he entered accord- 
jnglv. 

° n saine . day an order was entered hy the Interstate Com¬ 
merce ( ommission dismissing said application. A certified copy of 
said report and order is hereto attached marked “Relator’s Exhibit 
three and is hereby made a part hereof. 

1». That thereafter and on the 29th day of December. 1921 re¬ 
lator filed with said Interstate Commerce Commission its verified 
petition in which was set forth fully the business of relator, its prop¬ 
erties the method of operating the same, and other m- terial facts and 
plated that said Interstate Commerce Commission would ascertain 
and certify to the Secretary of the Treasury of the Coiled States the 
amounts necessary to make good the guaranty to relator contained in 
said Section 209 of the Transportation Act. 1920. A certified copy 
of this last named petition is hereto attached marked ‘ Relators Ex- 
ubi four and is hereby made a part hereof. That said petition 
"a> heard and determined by the Commission upon the facts set forth 
therein, and thereafter, and on January 9. 1922, the Inter¬ 
state Commerce Commission made and tiled in the office of its 
. Secretary its report containing its findings of fact and con¬ 
clusion!* thereon and therein found and concluded 

‘•that the Chicago, New York & Boston Refrigerator Company was 
not during any part of the guaranty period a carrier by railroad 
within the meaning of Section 209 of the Transportation \et 19->o 
and that the provisions of that section do not apply to that company’ 
We are without authority to issue a certificate entitling the claimant 

ttSr 1 ' An 0I " ,er -PPli«.i«n will he 

On the same day an order was entered hy said Interstate Commerce 
omnnsMon, pursuant to said report, dismissing said application. A 
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certified copy of said last mentioned report and order is hereto at- 
ifercof lmukef Relator s five” and is hereby made a part 

11. That- the returns mentioned in this petition and exhibits at¬ 
tached thereto, as having been made pursuant to the orders of the 
interstate Commerce Commission of October 18, 1920 and January 
o, 192], and the additional return mentioned in “Relator’s Exhibit 
tour are exhibits of the result, in a financial way, of the operation 
ot relator s system of transportation, aforesaid, and do not in anv wav 
change, enlarge, or controvert the facts set forth herein. That the 
findings and order set forth in “Relator’s Exhibit three” were based 
upon the facts set forth in “Relator’s Exhibit two;” that the findings 
and order set forth in “Relators Exhibit five” were based upon the 
facts set forth in “Relator's Exhibit five,” and that there were no 

other or further facts introduced at either hearing hereinbefore men¬ 
tioned. 

12. I hat the refusal of the Interstate Commerce Commission to 
ascertain and certify to the Secretary of the Treasury of the United 
k tates, the amounts necessary to make good the guaranty to relator 
contained in Section 291) aforesaid is based upon the erroneous be- 

* K> 1 that under the facts as hereinbefore set forth, relator is 
’ a “carrier by railroad” within the meaning of Section 209 

of the Transportation Act. 1920, and upon no other ground. 

R>. I hat relator is advised and therefore alleges that the 
lespondcnt, the Interstate Commerce Commission, is without dis¬ 
cretion in the premises and that it was, and is the plain duty of 
respondent to ascertain and certify to the Secretary of the Treasury 
of the l nited States, the amounts necessary to make good the guar¬ 
anty contained in Section 209 of the Transportation Act, 1920, but 
that respondent has entirely failed, neglected and refused and still 
fails, neglects and refuses so to do. 

Wherefore, since relator has no remedy save by this procerdurc 
it. prays this Honorable Court: 

1. I hat a rule may issue requiring the respondent, the Interstate 
Commerce Commission, to appear and answer this petition within 
such time as the court may deem proper, and to show cause why the 
writ of mandamus should not issue. 

2. 1 hat the writ of mandamus may issue directed to said respond¬ 
ent, the Interstate Commerce Commission, requiring it to ascertain 
and certify to the Secretary of the Treasury of the United States, the 
amounts necessary to make good the guaranty to relator contained in 
Section 209 of the Transportation Act, 1920.’ 

CHICAGO, NEW YORK & BOSTON 
REFRIGERATOR CO., 

By C. R. COOPER, 

President. 

WILLIAM G. WIIEELER, 

Attorney for Relator. 
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7 State of Illinois, 

Cook County, 88: 

I do solemn-y swear that I am the President of the relator, the 
Chicago, New A ork & Boston Refrigerator Company, and have au¬ 
thority to make this affidavit on behalf of said relator; that I have 
read the foregoing petition, and that the statements made therein its 
upon personal knowledge are true and that the statements made 
therein upon information and belief, I believe to he true. 

C. R. COOPER. 


Subscribed and sworn to before me this 9th day of Februarv p,0’ ) 
t SEAL J LETTE M. SORENSEN, ’ 

Notary Public for Illinois. 

Mv commission expires March 11, 1925. 

8 Interstate Commerce Commission, 

Washington. 

1, George 1?. McGinty, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is a true copy of ac¬ 
ceptance of the Chicago, New 5. ork <fc Boston Refrigerator Company 
of the provisions of Section 209 of the Transportation Act, 1920. filed 
March lo, 1920, in Finance Docket No. 383, the original of which 
is now on file and of record in the office of this Commission. 

In witness whereof, I have hereunto set mv hand and aflixed the 
seal of said Commission this 0th day of February. A. !>.. 1922. 
t SEAL J GEORGE B McGINTyT 

Secretary of the Interstate Commerce Commission. 

Relator’s Exhibit One. 
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Mar. 15, ’20. 450,543. 

Chicago, New A ork and Boston Refrigerator Company. 


Ihe Chicago New A ork & Boston Refrigerator Company hereby 
accepts all of the provisions of Section 209 of the Act of Comoe^ 
known as the Transportation Act 1920, approved February 28th’ 


Portland, Ale., March 12th, 1920. 

CHICAGO. NEW YORK & BOSTON 
, REFRIGERATOR CO, 

(Signed) By C. R. COOPER, 

^ SEAL *1 President and General Manager. 


Attest: 

(Signed) GEO. II. COl'RTEMAXCHE, 

Secretary. 
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Subscribed and sworn to before me at Portland, Me. this 12th dav 
of March 1920. 

(Signed) ELMER PERRY, 

[seal.] Notary Public. 
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Mar. 15, '20. 450,543. 


Portland, March 12th, 1920. 

1, George H. Courtemanche, Secretary of the Chicago, New York 
and Boston Refrigerator Company, hereby certify that the following 
is a true and correct extract from the minutes of a Directors’ meet¬ 
ing of said Company held at Portland, Maine, on March 12th, 1920, 
which meeting was duly called in accordance with the by-laws and at 
which a quorum was present. 

“Resolved, that the President and General Manager and Secretary 
be authorized and directed t<> make, execute and file on or before 
March Kith, 1920 with the Interstate Commerce Commission, a writ¬ 
ten statement under this Company’s corporate seal, that it den's ac¬ 
cept all the provisions of Section 209 of the Act of Congress known 
as the Transportation Act, 1920, approved February 28th, 1920.” 

Attest: 

(Signed) (1EO. 11. COURTEMANCHE, 

[seal.] Secretary. 

State of Maine, 

Cumberland County: 

Portland, March 12th, A. D. 1920. 

Personally appeared the above named George II. Courteinanche 
and made oath that the foregoing statement subscribed by him is 
true. 

Before me, 

(Signed) GEORGE T. SPEAR, 

[seal.] Notary Public. 
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Portland, Maine, March 12th, 1920. 

1, Elmer Perry, Clerk of the Chicago, New York and Boston Re- 
frigerator Company, hereby certify that the following is a true and 
correct extract from the minutes of a special meeting of the stock¬ 
holders of said Company held at Portland, Maine, on March 12th, 
1920, which meeting was duly called in accordance with the by-laws 
and at which a quorum was present. 

“On motion duly seconded it was voted that the Directors be au¬ 
thorized to accept all the provisions of Section 209 of the Act of 
( ongress known as the Transportation Act, 1920, approved February 
28th, 1920. 

Upon the foregoing motion and proposition a stock vote was taken, 
Elmer Perry acting as teller, who reported as follows: 
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Whole number of votes cast, 11.284. 

Necessary for adoption, 5,643. 

There were eleven thousand, two hundred and eighty-four votes 
cast in the affirmative being and representing all the stock present 
and represented at said meeting, and a majority of the stock of said 
corporation issued, its shown on the foregoing pages, and no votes 
in the negative. 

The report of the teller was accepted, and the motion was duly 
declared unanimously adopted and carried.” 

Attest: 

( Si « ne<1 ) ELMER PERRY, 

Clerk. 

State of Maine, 

Cumberland Countj/; 

Portland, March 12th, A. D. 1920. 

Personally appeared the above named Elmer Perry and made oath 
tha the foregoing statement subscribed bv him is true 

Before me, 

(Signed) GEORGE T. SPEAR. 

[seal.] Xotanj Public. 
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Before the Interstate Commerce Commission. 


In re the Application of the Chicago, New York A Boston Re¬ 
frigerator Company for Certification of a Partial Pavment 
under Section 209 of the Transportation Act. 1920. 

ni;L h l C *r a ??’ XeW Y ° rk ; * Bo?,on Refrigerator Company has ap- 
b , , ' e brnmission for an advancement of moneys due to it 

Actl920 8UaranteeSC ° ntain< ‘ d S0< ‘ ,i0n ' 2 "° of ,ll( ' Transportation 

The Facts. 

The Company is incorporated under the laws of the State of Maine 
It operates under the trade names of New York Despatch Refrigerator 
-ine and National Despatch Refrigerator Line. Mr C R Conner 
is President of the Company and its (leneral Manager. ,\j| of he 
capital stock of the Company is owned bv the (hand Trunk R tilwiv 
ampany. Its property consists of refrigerator call en Z 
pa r shops icing platforms and stations and other property which 
naturally forms a part of a refrigerator ear line system Its'business 

nn ke , . arr ' T , r rP / li F >ri »" r ««* "estern to eastern 

markets. Ihe main offices ot the Company are in Chicago where 

Relator’s Exhibit Two (Sheet One). 

13 fifty per cent of the Company’s business originates. ]„ C l,i- 

, c ; ?,° ' re !'“ l(ls - re l'airs. cleans and paints its refrigerator ears 
and distributes them to western shipping points -mcli is so p‘ 

Mum ; Kansas City, Mo.; Omaha. Xeb. @ and L UoC [ a 
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these points the Company maintains agents who solicit freight for 
shipment m its ears, route shipments, give shipping instruSs and 

... mi 1 us:x:::£’z 3 $ 

nroduetl ii i l’ rs ' e,, 'v “ to (he ki '" 1 «“»d quantity of 

other «m'sassi«. 7” ° t\ V ’ " le ' ,ro l’ cr market, and in various 
, '"- v - ass, *< s|u P|.ers. 1 he work of these agents is to all intents 

eomnaniesXo ,' 0 "!"? w ‘, l,a( " f the s, >Iieiting forces of railroad 

of their own VJi"V iM " ’"V °l ,or * ,, ° 1>etisliable freight departments 
lit/ i - i A shipments obtained are routed over Grand Trunk 

Valiev' I'lie'/iel"' " le . sl "l"uen*s to junction points with the Lehigh 
i> Delaware & Lackawanna & Western or Central Vermont 

tt ° a i„ Ch! ,,an> ' ;! ,Ui ( th0SC Ia,k "' lin f, .‘•any shipments to d“ 

. "j. ( hl ‘?K° ,ho Company in addition to soliciting business 
loads ami ices the ears, gives icing instructions to eastern connections’ 

destination" 1 ' n ,lle s,li PP er - "hich covers to eastern 

cars ft ' ," 7 !- ollnr S es 011 pn'paid shipments. When 

. sfiom pon is west of Chicago are reconsigned the Company takes 

ll ( . 0 . ll f'" a ” I ° ladl . n B> ,s?!Ues lts own bill in place thereof, col- 

lc< Is s« itching and reconsignment charges and sends the car forward 
under proper instructions The cars of the Company carry no re¬ 
fuge! ated height except that which is solicited and obtained by the 
Company s agents. It has an arrangement or agreement with the 
Grand Irunk the Lehigh Valley, the Delaware, Lackawanna & 
M e. tcin and the Central \ erniont whereby the compensation for 
the haul is divided between the Refrigerator Car Company and the 
railroad lines 011 a percentage basis, and in addition' the C 0111 - 
J-t panv receives a mileage allowance for mileage traveled bv its 
cars. If its cars move on lines other than those of the com¬ 
panies above mentioned it receives a mileage allowance but no other 
compensation. The Company collects cars which ha™ b™n un¬ 
loaded at eastern destination points and secure- their return to Chi¬ 
cago where they are repaired, rebuilt and cleaned as ncessary and 
again distributed for loading. The services performed by the C 0111 - 
pany in connection with refrigerated products moved in its cars com¬ 
prise all services necessary except the furnishing of motive power 
road-bed and rails upon which the car moves. All disbursements 
which are made by the railroad companies to the Chicago, New York 
* Bosl,,n Refrigerator Company are charged by them in operating 
accounts. 1 lie ( ompany itself has 110 revenue which would not be 
reflected in the operating accounts of a railroad company furnishing 
its own system of refrigerator cars. In effect the Company is a de¬ 
partment or division of the Grand Trunk Railway Company taking 
charge tor it of its refrigerator car service. The enterprise in which 
the Company is engaged is a joint one, the car company and the 
railway company each furnishing a portion of the service and facili¬ 
ties necessary m order that, the merchandise may be transported. 
All cais of the < ompany are marked in the Company’s corporate 
name or in one of its trade names and thoroughly identified as the 
property of this applicant. If repairs arc made to these cars bv 
other railroad companies the bill therefor is presented to and paid 
by this Company, its cars being handled under the rules of the Mas- 
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ter ( ar Builders Association the same as the cars of any other rail¬ 
road company. 

lhe company's activities regarding loading of freight in its cars 
has resulted in an improved method of loading and consequent sav¬ 
ing in loss and damage claims. On eggs shipped in the company’s 

Relators Exhibit Two (Sheet Two"). 

rars in 1H1-J the loss and damage claims paid amounted 
to 1 2 1 j |>er cent of the gross revenue on that commodity. 
In 191 i loss and damage claims paid on the same commodity 
amounted to only 1.17 per cent of gross revenue on eggs. This sav¬ 
ing was the result of the careful and elhcient efforts of the com¬ 
pany regarding the method of loading the car with the eggs. Similar 
savings have been accomplished on other commodities. 

The company investigates, adjusts, vouchers and pays loss and 
damage claims for freight moved in its cars, and hills upon con¬ 
nections for their proper proportion thereof. 

All of the cars and other property of the Company were taken 
under federal control, operated hy the I)irector General of Railroads 
and remained under Federal control until the date when such control 
terminated under the Transportation Act of 19*20, when the property 
was returned to its owner and has been operated by it since that time. 

lhe Company has a contract with the Director General which 
fixes its just compensation under the Federal Control Act. and names 
as annual compensation the sum of $7*2.855.(10. 

(In March F>. 111*20. the Company filed with the Commission a 
written statement accepting all the provisions of Section *209 of the 
Transportation Act. 

It has made and filed its returns pursuant to the orders of the 
Commission of October IS. 1920. and January •">, 19*21. These re¬ 
turns show that during the j>eriod from March 1, 19*20, to September 
1. 19*20, the Company's railway operations resulted in a deficit of 
$318,171.09. 

Copies of the Dills of lading hereinbefore referred to are attached 
and marked Exhibits A and B. 


(Here follow Exhibits A and B, marked pages 10 and 17.) 
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Interstate Commerce Commission, 
Washington. 


I, George B. MeGinty. Secretary of the Interstate Commerce Com¬ 
mission. do hereby certify that the attached is a true copy of re¬ 
port and order of the Commission filed and entered October 31, 19*21, 
in Finance Docket No. 383. In the Matter of the Application of the 
Chicago, New York & Boston Refrigerator Coni|»any for a Partial 
Payment under Section *209 of the Transportation Act, 19*20, the 
original of which is now on file and of record in the office of this 
Commission. 
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" , ' ereof \ !. l,av ;'. ,K : 1 T unto ■ <ct »»>’ l«»nd and affixed 
no oca I of ."aid ( om mission tins bth dav of February A D 1999 

t SEAL -l , GEORGE B. McGINTY,’ 

of the Interstate Commerce Commission. 

Relator's Exhibit Three. 

^ Interstate Commerce Commission. 

Finaneo Pocket No. 383. 

Til the Matter of the Application of the Chicago, New York & 

Boston Refrigerator Company for a Partial Payment under 

► eetion *J)9 of the Transportation Act, 1920. 

Submitted September 20, 1021 . Decided October 31, 1921. 

1 he Chicago, New A ork A Boston Refrigerator Company held not 
to be subject to the guaranty provisions of section 209 of 
tin 1 transportation act, 1920. Application dismissed. 

11 iff mm (r . II heeler for claimant. 

Report of the Commission. 

By the Com m issio n : 

1 he Chicago. Nca\ \ ork A Boston Refrigerator Company a corpo¬ 
ration organized under the laws of the state of Maine, doing business 
under the trade names of New York Despatch Refrigerator Line 
and National Despatch Refrigerator Line, on May 10 , 1921, applied 
for a partial payment of the amount which it claimed to be due 
from the I nitcd States as a guaranty under section 209 of the 
transportation act, 1920. The claimant prepared and filed data in 
the general form required by our orders of October 18, 1920, and 
Januan *>, 1921, and submitted briefs and oral argument in support 
of its application. 

1 10 m June 1, 1.HN. <0 March 1 , 1920, the claimant s property was 
under Federal control and was operated by the Director General 
under a standard contract which fixed the claimant's annual com¬ 
pensation at $72.8.->o.<;(>. On March 1 Y 1920, it filed a statement by 
which it accepted all the pro\isions of section 209. Having set 
forth facts in its application which, as it believes, disclose that its 
income for the six months of the guaranty period was less than the 
amount guaranteed to it by the United States, and having asserted 
that it is a carrier by railroad whose system of transportation was 
under Federal control at the time of the termination thereof, the 
claimant contends that we should determine the amount due it 
under guaranty and certify such amount to the Secretary of the 
Treasury for payment. 

20 The first question presented by the application is whether 
or not the status of this company under the law brings it 
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within our jurisdiction and entitles it to anv guaranty payment 
whatever. ‘ J 

1 Ih‘ record contains complete information concerning the nature 
of the claimant s business, the services it performs for shippers, and 

ielatioiis with railroads over whose lines its cars are transported 
There is no dispute as to the facts. The claimants capital stock 
is owned entirely by the (hand Trunk Railway Company. Its 
piopeit\ consists mainly ol < lo refrigerator cars, together with ice 
plant:-, icing stations, repair shops, and other miscellaneous posses¬ 
sions. It also leases dull refrigerator cars. Pursuant to contracts 
J'hieh it has made with the (Iraijd Trunk Railway Company, the 
Delaware. Lackawanna iV Western Railroad Company, the Lehigh 
A alley Railroad Company, and the Central Vermont Railway Com¬ 
pany, its cars containing dairy products or other freight requiring re- 
fiigeiation. when moving east ot ( hicago, an* routed exclusively over 
the lines of these companies, which pay to the claimant a mileage 
allowance, called “car hire, and a stipulated percentage of the 
revenues on such tratlic, called “commission.*’ At Chicago the 
claimant has its general headquarters, repair shops, ice plants, and 
sonic other facilities, and at this point about oft per cent of the 
traflit handled in its cars originates. Its cars move over various 
hne> ol railway to points as tar west ot Chicago as the Missouri 
I\i\ei . and h- compensation on refrigerator traffic in that territory 
is limited to a mileage allowance paid by the western lines. Agents 
of the claimant solicit the freight that moves in its cars, advise 
shippers concerning their shipments and as to the proper markets 
tor their commodities, give shipping instructions, route shipments, 
and. when necessary, supervise loading and icing. In Chicago the 
claimant rebuilds, repairs, and cleans its refrigerator cars, and directs 
their distribution to western shipping points as the require- 
*J1 incuts of the tratlic demand. On all tratlic which originates 
in ( hicago. or which is there reconsigned, destined to 
points in the east. tin* claimant issues hills of lading which cover 
to destination; but at no other point does it issue any bills of lading. 
Acting as the agent of the railway companies with which it has 
contiacts pro\iding for percentage allowances «>1 revenue, it vouchers 
and settles shippers claims for loss and damage, wdiich have been 
authorized by the railway companies, and is reimbursed for such dis¬ 
bursements by those companies. 

1 he claimant doe< not own or control any motive power, road¬ 
bed, or track, does not file with us annual or monthly reports, does 
not publish any tariffs, or participate in their publication, and does 
not collect freight charges for its own account. Shippers’of refrig¬ 
erator traffic pay charges in accordance with the governing tariffs 
of the railway companies over whose lines the trallic moves. The 
cars are under the control of tin* railway companies while on their 
respective lines, subject only to the requirement that they are not 
to le di\ erted from established routes or loaded east bound with any 
local freight of the railway, companies, or loaded at all with any 
freight which will tend to injure such cars or render them unfit 
for the carriage of refrigerator freight. It is conceded that the 
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claimant is not a railroad company. Its representatives assert, how¬ 
ever, that this company is in effect a department of the Grand 
trunk Railway Company, taking charge for it of its refrigerator 
car service, and that the enterprise in which it is engaged is a joint 
one, the car company and the railway company each'furnishiiio a 
portion of the service and facilities necessary in order that mer¬ 
chandise may be transported. 

1 lie obligation of the l nited States in respect of guaranties to 
carriers which were taken under Federal control and our duty in 
the matter of ascertaining and certifying the amounts to be paid 
to such carriers are defined in section 209 of the transporta- 
2- tion act, the first paragraph of which is as follows: 

1 he tei m cairier means (1) a carrier by railroad or partly 
b\ railroad and partly by water, whose railroad or system of transpor¬ 
tation is under federal control at the time Federal control terminates 
or which has heretofore engaged as a common carrier in general 
transportation and competed for traflic, or connected with "a rail¬ 
road at any time under Federal control; and (2) a sleeping car com¬ 
pany whose system of transportation is under Federal control at the 
time federal control terminates; but does not include a street or 
lnterurban electric railway not under Federal control at the time 
federal control terminates, which has as its principal source of 
operating revenue urban, suburban, or interurban passenger traffic 
or sale of power, heat, and light, or both;” 

We deem it unnecessary in this connection to determine whether 
or not the Chicago, New ^ ork A: Boston Refrigerator Company is 
a common carrier under general definitions of that term. How- 
ever we have heretofore regarded this claimant, and others engaged 
m the same or similar enterprises, as private car-lines and not as 
common carriers, hi the M alter of Private Cars, r»0 I. Q C 
f>;>2, Perish a hie Freight Investigation , |. C. C., 449. Nosufti- 

cient reason has been advanced‘for any modification of our conclu¬ 
sions as stated m the reports of those investigations. The Supreme 
Court, moreover, in a suit arising out of our investigation in the 
lr irate Car ease , held that one of the parties thereto, the Armour 
Car Lines, was not a common carrier within the meaning of section 
1 of the act to regulate commerce, and was not directly subject to 
our jurisdiction. Ml is v. Interstate Commerce Commission, 227 

l. h., 4.>4. \\ e are here more particularly concerned with the 

meaning of the statute above piloted. It contains a definition of 
the term -carrier.” It indicates to our mind that the intention 
ot Congress was to be as specific as possible in designating those 
carriers for whose benefit the guaranty provisions should operate. 

1 lie tact that the definition was made precludes the view that the 
section was intended to apply generally to all agencies of transporta¬ 
tion over which in the time of war Federal control was assumed- 
and the tact that it limits the meaning of “carrier'’ to ( I ) “a car¬ 
rier by railroad or partly by railroad and partly by,” and (2) “a 
sleeping car company,” deprives ns of authority to certify a 
payment under the guaranty to any claimant which cannot 
bring itself clearly within one of these terms. 
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The claimant s representatives assert that it is a carrier by rail¬ 
road within the meaning of section 209 because it is engaged in 
the carriage ot freight over or by means of railroads and because 
it is to all intents and purposes a part of the (hand Trunk Railway 
engaged m handling a particular kind of that railroad’s traffic; 
they advance the view that the term “carrier” in section 201) of 
the transportation act is as broad in its meaning as the same term 
m section 1 of the Federal control act; and they contend, therefore, 
that this section is to be so construed as to entitle every carrier 
which was under federal control on February 20, 1020, to a guar- 
anty payment.. We are unable to agree with the claimant, either 
in its view of its own status or in it- interpretation of the statute. 

1 he claimant is an equipment-owning company which, however, 
does not own or operate motive power, road-bed, or tracks, does 
not collect from shippers charges for its services, does not control 
its cars while in trains, and which leases its cars to railroads to be 
Used in handling a particular kind ot traffic, depending for its 
revenues upon ear hire and commissions paid hv the rail lines. Ob¬ 
viously it lacks many essential characteristics'of a carrier by rail¬ 
road.^ Recently in deciding the case of !IY//s Faryo A* Co. v. Tatj- 
lor 254 V S. 175. arising under the Federal Employers’ Liability 
Act, the Supreme Court said: 

In our opinion the words 'common eairier 1 v railroad,’ as used 
in the act, mean one who operates a railroad as a means of car¬ 
rying loi the public, that is to say, a railroad company act¬ 
ing as a common carrier, dins view not only is in accord with 
tht ordinaly acceptation ot the words, but is enforced bv the men¬ 
tion of cats, engines, tracks, roadbed and other propertv pertaining 
to a going railroad; * * * and bv the fact that similar words 

in the oilgmal Iliter-tab* ( ommeicc Act had been construed 
^ including carriers operating railroads but not express com- 

panies doing business as here shown. 1 I.(’.(’., 249• Cnited 
States v. Morsman. 12 Fed. Rep. 44*S; Southern Indiana Express 
( o. v. I nited States Express Co. NS Fed. Rep. r>59. r»t»2; S. C 92 

JW-Rep. s< ‘e American Express Co. v. Cnited States 

212 l . S.. 522, 521. 524.” 

W e find that the Chicago. New York A Roston Refrigerator Com¬ 
pany is not a carrier by railroad within the meaning of section 209 
of the transportation act, 1920, and is not subject ?o the guaranty 
provisions of that section. Its application for a partial payment 
thereunder must, therefore, be dismissed. An order will be entered 
accordingly. 
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At a General Session of the Interstate Commerce Commission Held 
at Its Office, in Washington, I>. 0., on the .‘list Day of October, 
1921. 

Finance Docket No. 3SM. 

In the Matter of the Application of The Chicago, New York <fc 
Boston Refrigerator Company for a Partial Payment under 
Section 209 of the Transportation Act, 1920. 

Investigation of the matters and things involved in this proceed¬ 
ing having been had, and the Commission having, on the date hereof, 
made and filed a report containing its findings of fact and conclu¬ 
sions thereon, which report is hereby referred to and made a part 
hereof: 

It is ordered. That the application of the Chicago, New York <fc 
Boston Refrigerator Company herein be, and the same is hereby, 
dismissed. 

By the Commission: 

eal. | G FORGE B. McGINTY, 

Secretary. 
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Interstate Commerce Commission, 


Washington. 


I, George B. McGintv, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is a true copy of the ap¬ 
plication of Chicago, New York and Boston Refrigerator Company, 
filed December 00, 1921, in Finance* Docket No. :><S.‘>, in the Matter 
of the Application of the Chicago, New York A Boston Refrigerator 
Company for Payment under Section 209 of the Transportation Act, 
1920, the original of which is now on file and of record in the office 
of this Commission. 


In witness whereof 
Seal of said Commiss 

[seal. ] 


, 1 have hereunto set my hand and affixed the 
ion this 6th day of February, A. ])., 1922. 

GEORGE B. McGINTY, 


Secretary of the Interstate Commerce Commission. 


Relator’s Exhibit Four. 
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Before* tlie Inter-tate Commerce Commission. 


Jn re the Application of Chicago, New York and Boston Re¬ 
frigerator Com ran y for Ascertainment and Certification to the 
Secretary of the Treasury of the Cnitcd States of the Amount 
Necessai\ to Make (mod the Guaranty to said Company under 
Section 209 of the Transportation Act,' 1920, for the Six Months’ 
Guaranty Period Commencing March 1. 1920. 

To the Interstate Commerce Commission: 

1 he petition of ( liicago, New \ ork and Boston Ref rigerator Com¬ 
pany respectfully alleges as follows: 

I etitioner is a corporation duly incorporated under and pursuant 
to the laws of the State of Maine and has its principal office of the 

It is, and with the exception of the period of Federal Control, was 
at all times hereinafter mentioned and for many years prior thereto, 
engaged in the operation of a system of transportation, commonly 
known as a refrigerator car line, which during all of said time was 
operated substantially as hereinafter set forth. All of its capital 
stock is owned by Grand 1 runk Railway Company of Canada Its 
operations are carried on under its corporate name and also under its 
trade names of New \ ork Despatch Refrigerator Line” and ‘‘Na¬ 
tional Despatch Refrigerator Line." 

By this system of transportation petitioner transports by railroad 
poultry, eggs. game, butter, cheese and condensed milk 
15 shipped by the public from western to eastern markets 
About one-half of its traffic originates in Chicago, but a con¬ 
siderable tonnage comes from the cities of St. Paul, Minnesota, Kan¬ 
sas City, Missouri, Omaha, Nebraska, and Des Moines, Iowa and 
from various M isconsin and Michigan points. Likewise petitioner 
handles the local pick-up dairy traffic on the lines of the Grand 
1 runk Railway Company and subsidiary lines in the State of Mielii- 

n! n i i , , torn ,lestl,lation points for petitioner’s traffic are New York 
1 lnladelphia and Boston. About eleven hundred refrigerator cars 
are used by petitioner in the operation of this system of transporta- 
tion, of which petitioner owns seven hundred and forty cars and 
leases three hundred and sixty. It owns icing stations and platforms 
and other similar property. Its cars move regularly to the east over 
the rails of the drain! Trunk Kail way Company, and its subsidiary 
the Grand 1 runk M estern Railroad Company, the Delaware I acka- 
wanna and Western Had road Company, the Lehigh Valiev Railroad 
Company and Central \ ermont Railroad Company. With each of 
these companies petitioner has a contract or agreement The agree 
ment with the Grand Trunk and Central Vermont Railway Com¬ 
panies provides that the railroad companies shall give to the traffic 
of petitioner as favorable through rates, time and facilities of every 
kind as are given to like traffic of any other refrigerator car company 
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operating over (lie lines of these railway companies or of the 
subsidiary companies controlled by the Grand Trunk Rail- 
way Company, and that they shall by all proper means co- 
opeiale with petitioner tor the purpose of giving the public as satis¬ 
fy toiy service in all respects as is given by competing refrigerator 
lines ami in return petitioner agrees to route its traffic over the lines 
of these railway companies. The operation on the other lines of 
railroad covered by these contracts is substantially the same as over 

Cent, 'TV FrT k Raihv “y> nnd its subsidiaries, and the 

uential \ ermont Railway Company. 

Petitioner maintains agencies in the cities of St. Paul, Kansas 
Citj Omaha. Dos Moines Milwaukee, Detroit and Chicago, in the 
Most and New /l oi k. Philadelphia and Boston, in the East. Peti¬ 
tioners agents in the West solicit and obtain all of the refrigerated 
reight that moves in petitioners cars; they give advice to shippers 
as to the kind and quantity ol products it may be desirable to shin 
the market to be selected and as to other matters connected with the 
shipments, I liev ascertain and report a.s to cars required for ship¬ 
pers and advise petitioner so that the cars may he forwarded When 
necessary or when requested they supervise icing and loading. In 
Chicago where one-hall ot petitioners business originates, in addi¬ 
tion to the performance of the services hereinbefore mentioned peti¬ 
tioner loads and ices all cars, issues its own bill of lading to the 
shipper which hill covers to Eastern destination and is the only bill 
ot lading issued unless the shipment is reconsigned. It col- 
•* u J ^'ts all prepaid freight charges; it issues icing instructions 
and furnishes the same to all superintendents and foremen 
ol icing stations en route. It causes the car containing the ship¬ 
ment to be placed in the custody of the Grand Trunk Railway Com- 
panv, through its subsidiary company the Grand Trunk Western 
Kai way Company, with instructions and marking of car for in¬ 
tended destination. Every service necessary in connection with the 
shipment is rendered by petitioner. The car when put in the custody 
ot the railway company is hauled to destination by the motive power 
and over the rails of the railway company and its connections, the 
haul being made and pursuant to the contract between the petitioner 
and the railway companies aforesaid. Shipments which originate 
nest of Chicago are lulled by shippers care of petitioner, Grand 
Jiunk hailway, Chicago or Chicago junctions. If such shipments 
are reconsigned, all of the reconsigning is done by petitioner which 
akes up the original bill of lading, issues in place thereof its own 
hdl ot lading collects switching and reconsigning charges and pre¬ 
paid reight charges, if any, causes the car to be re-iced and re¬ 
carded to new destination and placed in the custody of the Grand 
V l ink Western Railway Company for forwarding under its contract 
aforesaid under instructions given by petitioner. All bills of lading 
issued by petitioner are made in its own name signed by its own 
agents and constitute valid binding contracts between petitioner 
and the several shippers for the carriage of their goods. Copies of 
Hie ioi m of bills of lading are hereto attached. 

2—3882a 
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Petitionei holds itself out to the public as willin <r to carry 
r it* iisolated freight of the kinds hereinbefore mentioned 
Iroin ( Ineago to destination points on the railroads aforesaid and 
particularly to New ^ ork, Philadelphia and Poston, on terms speci- 

! ,C,(I n J l }* l,,1Is of for rates and (diaries which are agreed to 

m each instance and which correspond to the rates and charges from 
time to time set forth in the published tariffs of the various railroad 
companies over whose lines the shipment moves. The gross revenue 
derived from the refrigerated freight carried in petitioner’s cars is 
divided between petitioner and the railroad companv or companies 
interested m the haul according to the terms of the contract with 
each company. All of these contracts make provision for the di¬ 
vision of such revenues on a percentage basis. In addition to the 
division of the gross revenue there is paid to petitioner bv each rail¬ 
road company a mileage allowance for the number of miles traveled 

Y lts ( ; ars over tho ,i,u * of it* railroad. If cars move on lines other 
than the ones with which petitioner has contracts, it receives the 
mileage allowance but no other compensation. The mileage allow¬ 
ance is the same as is paid by railway companies operating from 

hieago eastbound to the Atlantic seaboard, to refrigerator car 
companies. 

**“ Petitioner's agencies in New York. Poston and Philadel¬ 

phia not only solicit business but attend to the business of 
petitioner on the Atlantic Coast in connection with the svstem of 
transportation aforesaid. The duties performed are manv'in kind 
hut include any attention that is necessary to be given to arriving 
shipments adjustment and investigation of claims, tracing delayed 
shipments and in fact all destination duties usual I v performed* bv 
traffic representatives of a carrier bv railroad. 

When ears have travelled to eastern destination and been un¬ 
loaded they are at onee returned to Chicago where |.etitioner causes 
them to be cleaned, repaired, inspected and when necessary repainted 
or rebuilt. I hey arc then again distributed to western shippers for 
loading as before, and for shipment to the east, and alwavs on the 
lines of railroad hereinbefore mentioned. Thus petitioner’s cars 
are confined to definite kinds of freight and move regularly both 
loaded and unloaded along definite lines between the west and east. 

A car usually makes the round trip in thirty days. 

All of the cars aforesaid are marked with* petition-’s corporate 
name or with one of its trade names, and are eompletelv identified 
oo as petitioner’s cars. If repairs are made to them bv any 
railroad company the hill therefor is presented to and paid 
by your petitioner. 1 

Disbursements which are made by railroad companies to vour 

petitioner are chargeable in the operating accounts of such 
companies. 

All revenues and expenses of petitioner are properly chargeable 
to railway operating accounts as classified by the Interstate ^Com¬ 
merce Commission. In the account herewith submitted all entries 
aie in accordance with the Commission s classifications and orders. 

I etitioner s system of transportation hereinbefore described was 
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taken under Federal Control under and by virtue of the Proclaim- 
ion of (he I resident of the United States dated December 2(5 1917 
taking possession and assuming control “of each and every system 
of transportation and the appurtenances thereof located wholly or 
in part within the boundaries of the continental United States'and 
consisting of railroads and owned or controlled systems of coast-wise 

V ,l i ,, T 0rla1io " 0 “^ IKed in general transportation, 
ternl 1 ; U S ' emn . b - v electric power, including also 

ind ""“a 1 , companies and terminal associations, sleeping 

and pailor cars private ears, and private car lines, elevators ware- 

aTOurteiiane's 1 ’ ' i "‘' 1 lines - “"'1 all other equipment, and 

appurtenances commonly used upon or operated as a part of such 

rail or com lined jaihand-water systems of transportation,” 

64 m d >;n<ler I'cileral Control up to and including the date 

l‘> 01 o'clock v e ' b [ U ( 011,101 terminated to wit: March 1, 1920, at 

I’etitioner has a contract with the United States upon the “stand- 

‘ • ° ll ’. . ! '° called, and which is not a co-operative contract or 

Control "w l lX< T t ,e arno . unt of compensation under the Federal 
Control Act to which petitioner is entitled, for the taking of its 

’Xd'’ a8 t nf ® re * u, . d > 11,1,1 for ,lle thereof during the period of 

, tollU ° ’ and mi,nts as annual compensation for such taking 
and use, the sum of $72,855.59. 

During the period of Federal control the cars of petitioner were 
!" 10 " 10,it I >al b taken from their regular runs and scattered over 

lie greater part of the United States. When Federal control ended 

of the'netii'i' 1 ' 110 lvs,on,<1 . t(> ,lle physical custody and possession 
the petitoner nor were they returned to the rails of the railroad 

Ira.T'hni lu '7 nbcfor(1 'mentioned with which petitioner has con- 

o son. f ' r”. '" ,ttorw 10 reniu >n scattered in most of 
ot the t "lied Mates, and petitioner was obliged to and did 

at gicat expense of both time and money collect said cars and cause 
bean to be restored to the service in which they had been used prior 
cdeial Control, but during the entire guaranty period petitioner 
was by such cause deprived of the use of a large'number of its cars 
to its great financial loss and damage. 

During I’odcral Control the cost of operating petitioner’s 
system of transportation very materially increased due to 
increased cost of labor and materials and such' increased cost con¬ 
tinued during the guaranty period and was very greatly in excess 
o the cost ot operation during the three years ended June 30, 1917. 

•t u- 11-1 ! I c< era 011,101 ended petitioner endeavored to secure for 
itself a larger percentage of the gross revenue from freight carried 
in its cars, but the railroad companies parties to the agreements liere- 
i ll before mentioned declined to consent thereto for the reason that 
. neb additional percentage, if allowed, could not be considered as a 
disbursement in fixing the amounts due to the railroad companies 

*M of lWllTK m """ nc ;' i, l l . S r' i “' "> «f He Transportation 

iV*! ffitfassr 01 ’ th,th “ b “» >»■ 

The re\enues of petitioner were further restricted by the fact that 
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earners subject to the Interstate Commerce Act were bv said Trans¬ 
portation Act prohibited from making increases in rates, fares and 
charges which were in effect February 29, 1920, the said act pro¬ 
viding that All rates, lares and charges and all classitications, regu¬ 
lation.'', and pi act ices, in anywise changing, affecting or determining 
, 1,n . v I >ar * c d the aggregate ol rates, lares and charges, or the 

value of service rendered, which on Febraarv 29, 1920. are 
in effect on the lines of carriers subject to the Interstate Com¬ 
merce Act, shall continue in force and effect until thereafter changed 
by State or Federal authority, respectively or pursuant to authority 
ol law, and also provided that all divisions of joint rates fares and 
charges in effect February 29, 1920, between lines of carriers sub¬ 
ject to the Interstate Commerce Act should likewise continue in 
effect until changed by mutual agreement or bv State or Federal 
authority, respectively. Your petitioner is informed and believes 
that it is a carrier subject to the Interstate Commerce Act and that 
the aforesaid prohibitions apply to your petition- as well as to the 
aforesaid railroad campanies. 

On March 15, 1020, petitioner filed with the Interstate Commerce 
Coinnnssion a written statement accepting all of the provisions of 
Section 209 of the Transportation Act of 1920. 

During the six months beginning March 1,1920, petitioner oper¬ 
ated its system of transportation and such operation resulted in a 
loss so that petitioners railway operating income for the guaranty 
period as a whole was less than one-half the amount named in its 
contract with the Inited States, as annual compensation for the use 
of its property during Federal Control. 

0 - Petitioner has made and tiled returns pursuant to the Com- 

mission’s order of October KS. 1920, and January f>, 1921 
It presents and tiles herewith an additional return which com¬ 
pletely exhibits and sets forth the result of operation of petitioner’s 

P ,,u,s PJ >rtat * <)n f° r the six months period beginning March 
J, 1920. It will furnish such additional information or reports as 
may be called for by the Commission. 

Petitioner alleges that all of the freight hereinbefore mentioned 
vith which petitioner’s cars are loaded is transported bv railroad 
from point of origin to destination and that petitioner is a carrier 
hv railroad within the meaning of Section 209 of the Transportation 
Act aforesaid. 1 

Wherefore petitioner prays that your honorable bo<lv will ascertain 
ami certify to the Secretary of the Treasury of the'United States 
the amounts necessary to make good the guaranty to vour petitioner 
contained in said Section 2(>!t of the Transportation Act of 1920 

Respectfully submitted. 

CHICAGO. NEW YORK & ROSTOV 
REFRIGERATING COMP ANY 
By WILLIAM G. WHEELER, * ’ 

Its Attorney. 
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38 State of Illinois, 

Cook Countij, ss: 

to h f rT flrBt a l lly s "' orn > «y» ‘hat he is an officer 

r . t ‘ I lesident of Chicago, New York and Boston Refrigerator 

Company, the petitioner herein, and makes this affidavit ^on its 
half that lie has read the foregoing petition and knows the con- 
tents theieof and that the same is true to his own knowledge excent 
as to such matters as are therein stated upon information and belief 
and as to such matters, he believes it to be true. 

C. R. COOPER, 

Pres. & Gen’l Myr. 

Subscribed and sworn to before me this 9 day of December, 1921. 

L skal I . LETTE M. SORENSEN, 

Notary Public, Cook County, Illinois. 

My commission expires March 11, 1925. 
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(Here lollow Exhibits A and B, marked pages 39 and 40.) 

Interstate Commerce Commission, 

Washington. 


I. (.001 go B. -Mc< 11 nt v, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is a true copy of report 
and order of he Commission filed and entered January 9 1922, in 
malice I ockot No. .its.!, in the Matter of the Application of The 
ucago, New N ork it Boston Refrigerator Companv for Payment 
under section 209 of the Transportation Act, 1920 'the original of 
which is now on file ami of record in the office of this Commission 
In witness a hereof, 1 have hereunto set my hand and affixed the 
Seal ol said Commission this titli day of February, A. ])., 1922. 

' SKAI " I GEORGE B. McGINTY 

Secretary of the Interstate Commerce Commission. 

Relator s Exhibit Five. 
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42 Interstate Commerce Commission. 

Finance Docket No. 383. 

In the Matter of the Application of The Chicago, New York & 
Boston Refrigerator Company for Payment under Section 209 
of the Transportation Act, 1920. 

Submitted December 30, 1921. Decided .January 9, 1922. 

Following our report issued October 31. 1921, upon the application 
of the Chicago, New A ork A: Boston Refrigerator Company 
for a partial payment under the guaranty of section 209 of 
the transportation act, 1920; Held, That the provisions of 
the said section do not apply to said company. Application 
dismissed. 

William G. W heeler for claimant. 

Report of the Commission. 


Bv the Commission: 

V 


The Chicago, New York & Boston Refrigerator Company is a cor¬ 
poration organized under the laws of the State of Maine. Its capi¬ 
tal stock is owned entirely by the Grand Trunk Railway Company. 
The business in which it is engaged is that of leasing to rail carriers 
refrigerator cars under terms and conditions whereby it solicits the 
traffic that moves in its cars, assists in loading and supervises the 
icing of such cars and in other respect- aids the rail carriers in the 
handling of the commodities requiring refrigeration service, which 
are transported in those cars. The claimant prepared and filed re¬ 
turns in the general form required by our orders of October 18, 
1920, and January o, 1921, and on March Id. 1920. it filed a writ¬ 


ten statement by which it accepted all of the provisions of section 
209 of the transportation act. 1920. Its property was under federal 
cntrol at the termination of the federal control period. Contending 
that its income for the six months of the guaranty period was less 
than the amount guaranteed to it bv the Tinted States, it 
43 is now before us urging that we determine the amount prop¬ 
erly due it under the guaranty and certify the same to the 
Secretary of the Treasurer for payment, pursuant to tin* provisions 
of section 209. 

We have heretofore considered and disposed of the claimant’s ap¬ 
plication for a partial payment of the claim which it is now pressing 
for final settlement. In our report of October 31. 1921, in this 
docket, \\e set forth quite fully the evidence and the contentions 
of the claimant with reference to the question of its status under 
section 209 as a carrier by railroad. After full investigation and 
consideration we reached the conclusion that the claimant was not, 
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a carrier by railroad wihin the meaning of that section. We accord- 
mgty entered an order dismissing the application for partial nav- 
ment. No new or additional facts relating to the status of the claim¬ 
ant under section 209 have been presented in the formal applica¬ 
tion for final settlement now before us. We have discovered no 
reason tor modifying the statement of facts contained in the former 
icport, and a re-statement of those facts in this connection would 
sene no useful purpose. Further consideration in the light of the 
present application strengthens our conviction that the conclusion 
we stated in the former report is sound. 

I'pon the entire record we, therefore, find that the Chicago, New 
., ork * I!o '; ,yn Refrigerator Company was not during anv part of 
the guaranty period a earner by railroad within the meaning of 
■si etion -09 of the transportation act, 1920, and that the provisions 
of said section do not apply to that company. We are without au¬ 
thority to issue a certificate entitling the claimant to a guaranty 

cordinglv ^ 01( ^ 01 pplication will be entered ac- 

Order. 

M a General Session of the Interstate Commerce Commission Held 
1022 0ftle °' ,n " ashington, 1). C., on the 0th Day of January, 

Finance Docket No. 383. 

In the Matter of the Application of The Chicago, New York <fc 

oston Refr ig erato r Company for Payment under Section 209 
of the Transportation Act, 1920. 

Investigation of the matters and things involved in this pro- 
<cc( ing tuning been had. and the Commission having, on the date 
hereof. made and filed a report containing its findings of fact and 

conclusions thereon, which report is hereby referred to and made 
a part hereof: 

dismissed T * lat * lle sai<l application he, and the same is hereby, 


• ^ I i c Commission: 
[l. s.J 


CKO ROE R McGINTY, 

Secretary. 


Aiunrer of the Interstate Commerce Commission , 
Filed March 14, 1922. 


J he Interstate Commerce Commission, respondent in the ahove- 
entitled cause, now and at all times hereafter saving and reserving 
to itself all and all manner of benefit and advantage of exception to 
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the many errors and insufficiencies in the relator’s petition contained, 
for answer thereunto or unto such parts thereof as this respondent is 
advised are material for it to make answer unto, answers and savs: 


Answering Paragraph 1 of the petition, respondent admits that the 
allegations of fact contained therein are true. 


Answering Paragraph 2 of the petition, respondent admits that 
the alegations of fact contained therein are true except in so far as 
they are hereinafter denied. Respondent denies that relator is, or 
has been at any time, a common carrier; denies that relator’s prop¬ 
erties constitute, or at any time have constituted, a system of trails- 
portation; denies that relator is, or at any time has been, engaged in 
the transportation of property by railroad or otherwise; denies that 
lelatoi collects, or at any time has collected, prepaid or other 
b ieight eluuges except as agent for the railroad companies 
over the lines of which its cars move; denies that relator 
lenders, or at any time has rendered, every service in connection 
with the shipments moving in its cars, or any service whatsoever 
in connection with said shipments except those specifically alleged 
m the petition and not denied herein; denies that relator issuc^or 
at any time has issued, bills of lading except as agent for the rail¬ 
road companies over the lines of which its cars move; denies that 
relator holds itself out, or at anv time has held itself out to the 
public to carry refrigerator or other freight of any kind; denies that 
relator investigates or settles, or at any time has investigated or set¬ 
tled, loss and damage claims on its own account, and in this con¬ 
nection alleges that in investigating and settling lo-s and damage 
claims relator acts, and at all times has acted, as agent for the rad- 
mu companies over the lines of which its cars moved, and is and 
at all times has been, reimbursed by said railroad companies for all 
moneys disbursed by it in said settlements of loss and damage claims. 

Answering further Paragraph 2 of the petition, respondent denies 
that during the six months beginning March 1. P.rJO hereinafter 
cal led the guaranty period, relator solicited shipments for movement 
in its cars, and alleges that relator did not so solicit shipments; de- 
nie> that, during said guaranty period, relator investigated or settled 
Joss and damage claims either on its own account or as agent for the 
railroad companies over the lines of which its cars moved, and allege- 
that relator did not so investigate or settle loss and damage claims- 
denies that, during said guaranty period, relator performed anv serv¬ 
ice m connection with the shipments moving in its cars exeent the 
service of issuing bills of lading as to certain of said’ shipments 
originating or reconsigned at Chicago, and alleges that during 
said guaranty period relator did not perform any such service 
•4 • • ^ • of issuing ldlls of lading as to certain «hin- 

mc.its . riginatmg or reconsigned at Chicago: denies that, during said 
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HSxh& S-Sr“^ 

ventage of freilrht ’reven,!, , !° 01 wh,ch . } U , c . aTa >»°'ed, any per¬ 
ns “commissions '• (> r ., nv ' ,i"'' m " u 0,1 sal< shipments and known 

tain ear mileage allowancesJT’"' 0 !!* ° r c TP ensatio . n except eer- 
nioved over the line-: if | -V 0, j 10 nuln ier °‘ miles said cars 

hire,” and alleges thatrel ator miIZo/'T'"""* “!"* kn °"' n 88 “ car 

ZfZSX.t!**’ '-7 ZtJFSXVSt 

Sii£^?T ■S'teS'“«KS:5„?3 
jfef jfSZS S35T ^SfSr&SS 

ant.v period, consisted of rentiim it car- '("’’"'T’ ‘ 1 unnK 8ill<1 S uar - 
others, and its 011 | v „. v 'n ,? K - 1 to lnllr °ad companies and 

received from •Vommisshms” ' i( ’ •/ , ’ ,e r . e , Vt ‘ nu , c " uch viator 

thereof. ‘ ,ntWl ,,art of 1,8 *«*«* revenue, to wit: 50 per cent 

Answering further Paragraph 2 of the petition, respondent alleges 
4« purposes of hs^^mio!^ “ “ ,0mn ‘° n tanier = ‘ h «‘ ‘he 

processesmindTn'vcnfions^nd^ inheres ts n therein I ^nd n rmh?' l th^r U ^d” S ' 

as may be deemed essential or convenient 

v *«>«■ 

thereunder; to purchase . m H ,ih f • ‘ C ’ CI - 1Joy anc * operate 

deal in and’ sell' and other^ di^T^y aW “T*? 
sonal estate and plant and other nronertv La ,i reaI and per- 
in,hiding stocks, bonds and other 2 ies i T 8 * Whatso ? ver > 

R, V he P^ecuUon'rf^nTin^: 

and OiinS incSd to ^^“itMSSn " y 1 ^ 

a c^rrwr 1 ^ railroad^ and^s^ndTa/an^tirnes^s be^n^ai^eqSpment 
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owning company; that relator does not own or control, and has not 
n- 1°'.1 "l" V" 110 ' , 01 controlled, any motive power, road-bed or 
,! n.i •'/' r ‘* l . i,t< T -‘. 1,,os n< ?' control, and has not at any time con- 
^ ! ■" , ‘ ,I> wlnle moving oxer lines of the railroad companies; 

mat said cars are m the ctistodv and under flic control of the rail- 
joad companies over the line- of which they are moving, subject onlv 
to the requirement that they arc not to he diverted from established 
routes, or loaded eastbound with any local freight of the railroad 
companies, or loaded at all with freight which would tend to injure 
said cars: that relator does not tile, and has not at anv time tiled with 
respondent, annual or monthly reports, or tariffs naming rates for 
transportation performed, or to he performed, by it. in interstate or 
jo orcigi 1 commerce, which said reports and tariffs, common car- 
ners h\ railroad, engaged in such commerce, are bv law re- 
qitiied to tile; that relator does not receive, and lias not at anv 

nrh^ Ved ’ , CO,,,, ’ ensa ' ion , fr0,n < ho shi PP ere "hose shipments move 
ha e moxed in it, cars: that relator receives, and at all times has 

irxici «.1 tts only compensation from the railroad companies which 

in rein to,-’' H P ,IK ' nt< 111 l,s cars: that shippers whose shipments move 
n relator s cars pay. and at all times have paid, transportation charges 
to the railroad companies which transport said shipments, and that 
said transportation charges arc. and at all times have been, computed 
m accordance with rates lawfully established by said railroad com- 

rc'r'nn'hi"! P" : 1 '' 1 ' 0 '. 1 ,ariff ‘? I'led by said railroad companies with 
ie. p nd< m which said rates and tariffs are not, and never have been 
participated m or concurred in hv relator. 

III. 

Answering Paragraph 3 of the petition, respondent admits that the 
. Ie ations of fact contained therein are true, except that respondent 
den e., that relator s properties taken over by the President constituted 
a that time, or have ever constituted, a system of transportation 
Respondent alleges that the President took possession and control of 
reiators cars and other property on dune 1. 1018. 


Answernig Paragraph 1 of the petition, respondent admits that the 
allegations of fact contained therein are true. 


Answering Paragraph .'« of the petition, respondent alleges that each 
of the allegations contained therein is a conclusion of law, and that 
therefore, respondent neither admits nor denies any of said allega- 

50 VI. 

Answering Paragraph (i of the petition, respondent admits that the 
allegations of fact contained therein are true. 
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VII. 

r»w n r ve " ,ls . J i,li,gra l >l1 7 of ,,le P e,ition - respondent denies that 
iclato operated any system of transportation during the guaranty 

penod, and alleges that relator’s business during said period was 

restr.eted to renting and leasing its ears to railroad companies, and 

•hat its revenue during said guaranty period consisted solely of “car 

h re as stated hereinbefore in Paragraph II. Respondent neither 

wi In "?! de "' CS ! hi !' r * Iators net income for said guaranty period 
«a» less than one-half the amount named in its contract with the 

,w;. u"f- s !ls an , nuai compensation for the use of its property 
'luiu.g the time said property was under Federal Control, and dis¬ 
claims sufficient information or knowledge upon which to base a 
conclusion as to the truth of this allegation. Respondent denies 
that there is due the relator, under the provisions of section 209 of 

h!rl? nap ° ,'u Act ’ 19 :°’ ,!,e sum of $373,270.76, or any part 
theieof, or any other sum of money. J 1 

1/ 

VIII. 

Answering Paragraph 8 of the petition, respondent admits that 
lelatoi hied with respondent the returns called for by respondent’s 

nnmort f A 8 ’ 192 ?’ and 5- 1921, which said returns 

puipoit to set forth certain tacts concerning the financial results of 

lelators business during the guaranty period, but respondent neither 
admits nor denies that said returns truly and accurately set forth 
said financial results ot relator's business during the guaranty period 
and disclaims sufficient information or knowledge upon which to 
lorm a conclusion as to the truth and accuracy of said returns. 
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IX. 


Answering Paragraph 9 of the petition, respondent admits that 
the allegations of fact contained therein are true, except that it 
denies that in making its report and order, dated October 31 1921 
copies of which are attached to the petition and marked “Relator’s 
Rxbimt 3, it considered only the facts set out in relator’s applica- 

v”vL- "i 0 '-w | \ It 1 ,' f;°.P. v “f » lm h is attached to the petition and 

naiked Relators hxhibit 2.’ and alleges that there were other 

lacts before it and that m making said report and order it con¬ 
sidered all facts and evidence properly before it. 

X. 

Answering Paragraph 111 of the petition, respondent admits that 
the allegations of fact contained therein are true, except that re- 
spondeiit denies that in making its report and order, dated January 
. ,1J.2 copi id which is attached to the petition and marked “Re¬ 
lators Exhibit o, it considered only the facts stated in relator’s 
petition dated December 29, 1921, copy of which is attached to the 


28 


UNITED STATES VS. INTERSTATE COMMERCE COM. 


petition herein and marked “Relators Exhibit 4,” and alleges that 
there were other facts before it and that in making said report and 
order it considered all facts and evidence properly before it. 

XI. 

Answering Paragraph 11 of the petition, respondent denies each 
of the allegat ions of fact contained therein, and in this connection, 
refers to Paragraphs IX and X. hereof. 

XII. 

Answering Paragraph 12 of the petition, respondent admits that 
its refusal to certifv to the Secrotarv of the Treasurv of the United 

, t * • t- 

Mates, any amount of money as necessary to make good a guarantv 

to relator, was based upon its conclusion that relator is not 

o2 and never has been, a “carrier bv railroad,” within the mean- 
• • • *■ 

nig of section 2t)9 of the Transportation Act, 1920, and denies 
that such conclusion was based only upon facts set forth in the peti¬ 
tion. In this connection respondent alleges that said conclusion was 
based upon facts and evidence properly before it, as hereinbefore 
alleged, and that it i> advised, and therefore alleges, that the matter 
of importance in thi< ease is not whether the conclusion referred to 
is based upon facts as alleged in the petition, but is, instead, whether 
said conclusion is correct. 

XIII. 

Answering Paragraph Id of die petition, respondent admits that it 
refused, and still refuses, to certify to the Secretary of the Treasury 
of the I nited States, any amount of money as necessary to make 
good a guaranty to relator and alleges that relator is not, and never 
has been, “a carrier by railroad or partly by railroad and partly by 
water, and is not, and never has been, a “sleeping car company,” 
within the meaning of section 201.) of the Transportation Act. 1920, 
and respondent further alleges that it has, and has had, no duty or 
authority to certify to the Secretary of the Treasury of the United 
States, any amount of monev as noeessarv to make good a guarantv 
to relator. ‘ * 

All of which matters and things respondent is ready to aver, main¬ 
tain. and prove, as this honorable court shall direct, and hereby 
prays that said petition he dismissed. 

INTERSTATE COMMERCE COMMISSION, 

By 4. CARTER FORT, 

Counsel for Interstate Commerce Commission. 


P. J. FARRELL, 

Of Counsel. 
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r>.S City of Washington, 

District of Columbia, ss: 

Balthasar II Meyer, being duly sworn, deposes and savs that lie is 
a member of the Interstate Commeree Commission, the above-named 
respondent, and makes this affidavit on behalf of said respondent- 

In'l’ !h wf reWl ' h V fore K°ing answer and knows the contents thereof’ 
and that the same is true. 

(Signed) BALTHASAR IL MEYER. 

Subscribed and sworn to before the undersigned, a notary public 
2090 n an< for ,lle ,>lstnet (,f ' Columbia, this Nth day of March, 

f SEAL l ALFRED IIOLMEAD, 

\ f „ ^ • . . _ , Notary Public. 

My comnnssi(*n expires July 10, 1924. 
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Traverse and Joinder of Issue. 

Filed July 31, 1922. 


* 


* 


Comes now the relator by its attorney and traverses the allegations 
issue* t'he'reon 10 llle heretofore filed, and joins 

WILLIAM C. WIIEELEK, 

Attorney for Relator. 

Memorandum. 

Filed July 31, 1922. 


™ s . ? a su ! 4 in . mandamus instituted by plaintiff against de- 
endant to require the latter to ascertain and certify to the Secretary 
of the Treasury of the United States the amounts necessary to make 
§°°J? " l ® guaranty to relator, m accordance with the provisions of 

porlaHon Act iUt °* ,WM ’ <41 * S ""- 4 ' i4 <> k "»"'> «» tlie Trans- 

Prior to the tiling of the petition herein, the above named relator 
(for brevity hereinafter called Refrigerator (Vmipany,) tiled applica- 
t on tilth the In-state < oinmerce Coinnnssion for certilication, of the 

ref!!' a edT T ( T Crie I 1 c ,, ' : ! " 1 d' ,1 "‘ l ' pnft01 '- "'*■ *‘id Commission 
let used to make the certification so requested, upon the ground that 

, id Refrigerator < omjiany was not a -‘earlier” within the meaning 

f .1 1 ’,, < o! S10 " S ol f 1,1 Soc,l,m 20! '; ns per decision rendered Oct," 

’ “W "hereof ai.pended to the bill as an exhibit. 

* I he concluding part of the decision of the Interstate Com¬ 
merce Commission, under the application above referred to 
is thus: ’ 
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Tho claimant s representatives assort that it is a carrier by railroad 
within the meaning of section 2tt9 because it is engaged in the 
carriage of freight over or by means of railroads and because it is 
to all intents and purposes a part ot the (iraud Trunk Railway, en¬ 
gaged in handling a particular kind of that railroad s traffic;" they 
advance the view that the term “cairier” in section *201) of the trans¬ 
portation act is as broad in its meaning as the same term in section 
1 of the Federal control act: and they contend, therefore, that this 
section is to he so construed as to entitle every carrier which was 
under Federal control on February 29. 1920, to a guaranty payment. 
We are unable to agree with the claimant, either in its view of its 
own status or in its interpretation of the statute. The claimant is 
an equipment-owning company which, however, does not own or 
operate motive power, road-bed"or tracks, does not collect from ship¬ 
pers charges for its services, does not control it< ears while in trains, 
and which leases its cars to railroads to he used m handling a par- 
ticulai kind of traffic, depending for its revenues upon car hire and 
commissions paid by the rail lines. t)b\iou>lv it lacks nianv es¬ 
sential characteristics of a carrier by railroad. ’ Recently, in decid¬ 
ing the case of If (fix boi'f/o A* ( <>. \. / n iff or, 2->4 1 . S. 17o, arising 
under the Federal Employers’ Liability Act. the Supreme Court 
said : 


‘In our opinion the words “common carrier by railroad’, as used in 
the act, mean one who operates a railroad as a means of carrying 
for the public,—that is to say. a railroad eompanv acting as a com¬ 
mon carrier. Ibis view not only is in accord with the ordinary 
acceptation of the words, but is enforced hv the mention of cars, 
engines, track, roadbed and other property pertaining to a going 
railroad; * * * and hv the fact that similar words in the origi¬ 
nal Interstate Commerce Act had been construed as including carriers 
operating railroads hut not express companies doing business as here 
shown. 1 I. <\ C., M49: Tinted States v. Morsman. 42 Fed. Rep. 
448; Southern Indiana Express ( o. v. I nited States Fxpress Co., S.S 
Ped. Rep. (>59, 6(>2; s. c. *42 fed. Rep. 11>22. And see American 
Express Co. v. United States, 212 U. S.. 522, 551. Add.’ 


Me find that the ( hicago. New A ork A Boston Refrigerator Com¬ 
pany is not a carrier by railroad within the meaning of sec- 
50 tion 200 of the transportation act. 1020. and is not subject to 
the guaranty provisions ot that section. Its application for 
a partial payment thereunder must, therefore, he dismissed. An 
order will he entered accordingly.” 

This case has been tried before the Court under the provisions 
of Chapter XLI1, title “Mandamus” of the Code of this District; and 
testimony was adduced on behalf of the plaintiff, on July 10th and 
11th, 1922; and, thereafter, was orally argued by counsel on behalf 
of the respective parties and typewritten briefs filed with the Court 
bv said counsel. 

Upon due and careful consideration <>t' the pleadings, testimony, 
both oral and documentary, and of the arguments of counsel, both 
oral and typewritten, the court is of opinion that the disposition of 



tXlTED STATES VS. INTERSTATE COMMERCE COM. fit 

the matter by the Interstate. Commerce Commission, supra, was cor- 
leet, and, accordingly, that judgment should be given herein for the 
defendant, with costs against the plaintiff. 

Let judgment be entered herein accordingly. 

A. A. IIOEIILING, 

T i 01 Justice. 

July 31, 11)22. 

57 Supreme Court of the District of Coumbia. 

Tuesday, August 1st, 1922. 

Session resumed pursuant to adjournment, lion. A. A. Hoeldimr 
Justice, presiding. fr,) 


Come now the parties hereto bv their respective attorneys of rec¬ 
ord and thereupon this cause heretofore submitted to the Court after 
a. hearing upon the petition and exhibits, the rule to show cause 
issued, the answer tiled, the traverse to said answer and evidence taken 

in open court, having been considered, it is ordered that judgment, be 
entered for defendant. 

Wherefore, it. is considered that the rule he discharged, the peti¬ 
tion dismissed, that defendant go lienee without dav, be for nothing 
held and recover of petitioner its cost of defense to be taxed bv the 
clerk and have execution thereof. 

From the foregoing the petitioner by its attorney, in open court 
notes an appeal to the Court of Appeals; whereupon, the maximum 
ol an undertaking for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00), with leave to deposit the sum of Fifty Dol¬ 
lars ($50.00) with the Clerk, in lieu thereof. 

Mc moron (I n m . 

August 18, 1922.—Undertaking on appeal approved and tiled. 

58 Supreme Court of the District of Columbia. 

Wednesday, September 13, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. ’ 


Before Hoehling, J. 

Comes now the plaintiff by its Attorney of record and submits to 
the Court its Bill of l.xeeptions taken at the trial of this cause and 
the same is taken under consideration bv the Court; further the 
Court having this day signed said Bill of Exceptions as of the time of 
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noting thereof at the trial, now hereby orders the same made of 
record nunc pro tunc. 

59 Assign mcnts of Error. 

Filed September H>, 1922. 

******* 

Comes now the petitioner and relator. Chicago. New York and Bos¬ 
ton Refrigerator Company, and says that the Supreme Court of the 
District oi Columbia erred in the billowing particulars, which, upon 
its appeal to the Court of Appeals, said petitioner and relator assigns 
as error: 

1. r Ihe court erred in finding that petitioner and relator is not a 
carrier by railroad within the meaning of section 209 of the Trans¬ 
portation Act 1920. 

2. The court erred in finding and concluding that petitioner and 
relator is not subject or entitled to the guaranty provisions of section 
209 of the Transportation Act of 1920. 

3. The court erred in finding that the disposition of the matter 
by the Interstate Commerce t 'ommission was correct. 

4. 4 he court eired in denying the relief praved for in the petition 
herein. 

<>. The court erred in entering judgment for the defendant. 

WILLIAM G. WHEELER, 
Attorney for the Petitioner and lldator. 


00 Designation of Record. 

Filed September 1G. 1922. 

******* 

The Clerk of the Court in preparing transcript of record for the 
Court of Appeals, in the above entitled cause will please include the 
following: 

1. The petition and exhibits attached thereto, omitting the fine 
print on the back of the bill of lading attached to the petition as an 
exhibit. 

2. Answer of Interstate Commerce Commission. 

3. Traverse and joinder of issue. 

4. Opinion of Court. 

n. Judgment; appeal. 

t». Memo.: Judgment: appeal. 

i . Order making Bill of Exceptions a part of record. 

8. Assignments of Error. 

9. This Designation. 


WILLIAM G. WHEELER, 

Attorney for Petitioner. 
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15 >S °1922 C ° f “ °° Py ° f lh ° above ,les 'gna''on is admitted September 

J. CARTER FORD. 
Attorney for Defendant. 

01 Supreme Court of the District of Columbia. 

United States of America, 

District oj Columbia, s$: 

in saidt'ourt" 01 ' aS ‘ Sl ""‘ ronm,ns "P°« < lle Ales and of record 

the'seal'of 1 sai?l' rouri'‘°U the'-nTcVw^r “ y • M ™ and affix 
this 18th day of S^tmuber 1922. **«hmgto„, tn said District, 

[Seal of Supreme Court of the District of Columbia.] 


E\V. 


MORGAN H. BEACH, 

Clerk. 


In the Supreme Court of the District of Columbia. 


At Law. 

Number 00405. 

v * im RrjT “,™ -!!S; "rrr ,?■<»«*.*«« a™™.. 

,OK 1 OM,AN V a ( orporation, Petitioner, 

vs. 

Interstate Commerce Commission, Defendant. 

Bill of Exceptions . 

cetSina^iurV? 1 :!. ""•* frittI .°[ the following pro- 

' V 10 'Tenmg of the trial and before the takino- 
ot any testimony therein the defendant l,v itr. „ , ( , ln £ 

e.u, m the last line of the seventh pa^e of sa,"answer. *'*"* " ^ 
The petitioner, to maintain the issues on its nort mm i a* j 

*> • «• <w= -1.0 SS 2 fill?!",‘its? 

3—3882a 
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dent mul (voncral Manager of the Chicago, New York & Boston 
Refrigerator Company, and have been since 1014. The Company 
commenced business in the year 1893. I have been associated with 
it from that time down to the present, and am familiar with its opera¬ 
tion. I became (General Manager in 1902. From 1893 to 1807 the 
company furnished cars for transporting dairy products. In 1897 
the methods of doing busin-ss were somewhat 'changed as will later 
appear Headquarters were established in Chicago, and agencies in 
St. 1 aid Kansas City, Omaha, Sioux Citv, Mason Citv. Cedar Rapids 
Milwaukee, and later in Detroit. \Ye also established agencies in* 
New 101 k, Boston and Philadelphia. It was the dutv of the West¬ 
ern representatives of the Company to call upon shippers, look after 
freight shipped, distribute cars, and notify train dispatchers where 
cars were needed. We had a contract with the Grand Trunk Rail¬ 
way Company and the Central Vermont Railway Company, dated 
September 19, 1897. The paper shown me is that contract. 

This paper was offered in evidence as “Plaintiffs Exhibit 1” and is 
as follows: 

I ' LA I N’T IFF S EX III BIT 1 . 

This agreement, made this sixteenth dav of September 1897 be¬ 
tween the Chicago. New York ami Boston Ref. Company a cor¬ 
poration organized under the laws of the State of Maine, partv of the 
hrst part and the Grand Trunk Railway System (comprising the 
Grand Trunk Railway Company of Canada, the Chicago and Grand 
Irunk Railway, the Detroit, Grand Haven & Milwaukee Railway 
(ompany), the Central Vermont Railroad, the Concord & Montreal 
Railroad Company, and the Boston and Maine Railroad, parties of 
the second part, 

Witnesseth: 

Whereas, for some years past the parties hereto have had contracts 
with each other, relating to the transportation of refrigerator busi¬ 
ness, and they now mutually desire to cancel tin* one now in exist¬ 
ence, and 

Whereas, they also desire, for the |>nl)lie and their own conve¬ 
nience and advantage, to establish under a new contract, a refrigera¬ 
tor line over the roads of the parties of the second part, and tlieirecon¬ 
nect ions. for the accommodation of refrigerator traffic between West¬ 
ern and Eastern points and districts reached via the roads of the 
parties of the second part, and their connections, includin'' the traffic 
secured by the party of the first part and offered for transportation 
via the Niagara frontier and various junction points over other roads 
than those mentioned lier-in, having proper connections and working 
arrangements with one or more of the parties of the second part and 
\\ hereas, the party of the first part owns a large number of refrig¬ 
erator ears, and now and for many years past has controlled a lar<>o 
amount of refrigerator traflie. 

Now. therefore, the parties hereto mutually agree as follows: 

Hrst. The parties of the second part agree to give the cars and 
business of the party of the first part, as favorable through rates', time 
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and working facilities of every kind, as are given to the cars and 
business of any other refrigerator line operating over their railroads, 
•and to place the said party of the first part upon as favorable footing 
in every respect, for all its traffic, as the most favored refrigerator 
line operating via other routes or railways between the same or simi¬ 
lar points or districts. 

04 Second. For the puiposes of this agreement, the term “Re¬ 
frigerator Traffic” shall include ale, beer, porter, bacon, beef, 
bovine, apples, butter, condensed milk, cheese, poultry, dressed meat, 
green fruits of all kinds, game, lard, vegetables of all kinds, 
vinegar, wine, and all analogous articles, requiring refrigerator ears 
for protection from damage by either heat or cold while in transit. 

Third. It is further expressly agreed that said cars are not to be 
loaded for local business or in any way diverted without the consent 
of the party of the first part. And it is further agreed that all cars 
constructed with end tanks are not to be loaded by the parties of the 
second part with any other than dairy freight (and the term “Dairy 
Freight” shall only include butter or its substitutes, eggs, cheese, 
dressed poultry and game) without the consent of the party of the 
first part. 

Fourth. A\ henever the ( Miicial Classification requires the carrier to 
ice at its own expense, the parties of the second part shall furnish 
all the ice necessary for said cars while on their lines, including all 
necessary labor connected therewith, at a price not to exceed that 
charged to other parties using the line of the parties of the second 
part, and the party of the first part shall reimburse the parties of the 
second part on or before the twentieth (20th) day of each month, 
for the ice furnished the preceding month. The Agents of the Rail¬ 
roads at icing stations shall furnish full reports daily to the party of 
the fii^t part, of all ice used in each car at icing stations, together 
with any other information desired on the subject, on the same day 
trains pass bis station, and the Agents of the party of the first part 
shall have the right to inspect and investigate, by any means it may 
wish to employ, as to the amount of ice used. 

It is also further agreed that any ice remaining in the cars at their 
destination, and which has been charged to the line, shall be the 
property of the party of the first part, and the terminal road, party 
of this contract, shall compensate the party of the first part for it, 
or aid in disposing of it to the best possible advantage. 

Fifth. Should the party of the first part, however, desire at any 
time to do its own icing, it shall have the right to erect free of 
charge ice houses, or cold storage warehouses on the premises of the 
parties of the second part at terminal or junction stations or 
05 other poinls where it may be necessary, and the parties of the 
second part agree to lay and maintain convenient sidings for 
the various buildings that mav be ereetec. 

At the termination of this contract, said parties of the second part 
agree to pay or allow the party of the first part the then appraised 
value of any building or buildings so erected. 

The parties of the second part further agree that they will transport 
for the party of the first part, ice, salt and the other materials on its 
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various lines, which the parly of the first part may require in connec¬ 
tion with the business, at a rate not to exceed one half cent 
ton per mile. 

Sixth. r J he parties of the second part agree to pay the party of the 
11 ^ pait three quarters ol one cent (’he) per mile, for each and 
every mile run by the ears owned or controlled by 1 lie party of the 
first part, whether loaded or cmptv. 

d he parties of the second part further agree to pay the partv of 
the first part for all traffic transported over the lines of the parties of 
the second part, in the cars owned or controlled by the partv of 
the first part, and also on all traffic reaching the lines of tin* parties 
of the second part, for transportation to the Atlantic Seaboard or 
points short thereof, consigned in care of the line or lines of the partv 
of the first part., or transported in cars now owned hut controlled bv 
it provided only that the traffic shall have been dulv transported 
over the lines of all or some of the parties of the second part in ac¬ 
cordance with the terms and spirit of this agreement, a commission 
of twelve and one half (12 1 ) per cent of the gross earnings after 
di ducting biidge tolls, etc., as quoted below, or as shown bv the 
original way hills received hv said second parties for the transporta¬ 
tion of said freight over the lines of railroad falling within the first, 
second and third classes, and ten (10) per cent on all classes paying 
less than third-class rates, according to official classification in force 
from time to time after deduction of bridge toll-, or other arbitrages 
when any such are incurred by said second parties, and to the ex¬ 
tent that same are provided for in the published joint tariffs. 

Seventh. The cars shall he under the control of the 
Oh respective companies upon their several roads, hut the direc- 
tions of the party of the first part as to their distribution shall 
he strictly and promptly observed. 

Eighth. I he parties of the second part, and each of them agree 
to furnish free transportation to all of the officers, agents, and em¬ 
ployees of the party of the first part, while engaged in its business; 
al.-o to make applications for passes for agents and employees of the 
party of the first part, to such railroads as are in any way connected 
with tin* lines, of the parties of the second part and over anv such 
road as is deemed advisable to solicit business on. hut it is e-peciallv 
understood and agreed that the party of the first part shall idemnifv 
and hold harmless the parties of the second part against all claims, 
suits or actions, of whatever kind, connected with any loss, or in¬ 
juries which may be sustained by any officer or agent of the party 
of the first part, while on the line of the parties of the second pari, 
whether such loss or injury is caused by the negligence of the em¬ 
ployees of the parties of the second part or otherwise, or whether such 
claims or actions shall he instituted by such officers or agents, or their 
legal representatives or otherwise. 

And the parties of the second part further agree to transmit, free 
for the party of the first part, all telegraph messages in connection 
with the business covered by this agreement so far as the telegraph 
lines controlled and operated by the parties of the second part are 
concerned, except so far as would conflict with contracts now in 
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existence between the parties of the second part, the Great \Wth- 

AU \ nth’ 01 , ul ' y 0,hcr telegraph companies. ‘ 

.Ninth. It is f urther agreed, that at the termination of this contract 
he parties of the second part will deliver pron.ptlv to he w^rn 
lei minus. free of charge. all cars of the partv of the irs part h 
have been run over the lines of the said'parties of Hie^eeond .Z 

party of Illefi^Jart. '' 0a ' 1 °'' “*** “ n “ y ' )t ' desi « na,ed *>y the 

lentil I lie rules of tlie Master Car Builders Association sh .ll 
gowrn all questions affecting condition, loss, damage and repairs'll! 

Eleventh. No switching or terminal charges shall be made 
i ar ,1 or ,m P,, f il “ h - v " le P ar ‘ ies ">c second 

BWWftT .. . . ..* ■"* S2 

«„m" :rlf ,' h '.•'!' " ,r ‘"' on ' of ,lle Jutcty of the first part not procuring 
p ' ref rigerator traffic. the parties of the second part shall have 
tin light to load the cars with any class of freight that will not dam¬ 
age them tor dairy products, provided such traffic is destined to points' 
on or beyond the direct lines west, but the commission herein spea¬ 
r'd shall not apply to such loading. ' 

I he intention of this agreement is (hat the party of the first part 

ve ’ . cT'I l ,lle wninnwinn hereinbefore provided for, on west as 
well as east-bound business transported in the cars owned or operated 
b> and when such traffic is secured by said first partv. 

niteenth. I lie parties of the second part agree that all re¬ 
ft igerator cars owned or operated by said partv of the first part shall 
be promptly unloaded at destination, and returned, loaded or empty 
by the proper route to Chicago, or other junction’points, as may 
directe.l by the party of the first part, and such ears shall not he 
>ed Ini local traffic without the consent of the party of the first part 
nor shaH they be used for any other service than' the through re- 
fiigeiatoi ear traffic to be carried bv this ageement without the 
consent o the party of the firs, par,. The condition of the eara used 
IS tu.f'c^leterniined by the usual inspection under the rules of the 

I he parties of the second par' each agree to be individually 

’ V s foninion . turners and pay for all damage to or loss of 
ficight while upon their respective roads, and if damage or loss shall 
or cue which cannot be located, they each agree to pay their pro¬ 
portion based upon the raules of the freight claims association. 

l ounce ntli All mileage and commission accruing to the partv of 
the first part by the parties of the second part under this agreement 
-hall be paid, to the said lust party as follows: viz, mileage and com¬ 
missions monthly, and as soon after the first of each month as the 
accounts can be made up allowing a reasonable time for checking 
and not later than the twentieth (20th) day of the month’ 

OS succeeding that m which the mileage was earned and the 
business was done, and the party of the first part also agrees 
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to make monthly settlements with the parties of the second part for 
J amounts which may he due and owing hv it to the parties of the 
second part or either of them for repairs, etc.', i, being furthe,' agreed 

it), r 10 1'creto shall have access to the proper hooks of the 

other party for the purpose of determining and verifying the amounts 
that may la? due from one party to the other ‘ " tS 

fifteenth This agreement is in substitution and annulment of the 

1895 and^r fl b0, ' VC? "-‘ h ? par ' I ,e! ‘ lK ' relf> *bh dav of January 

T . o and shall remain in force between the parties hereto for the tern. 

of ten years from the day and date lirst herein written, and there¬ 
after from year to year until twelve months’ previous notice is given 
in writing by the party desiring t „ terminate the same \nd^it i< 
further distinctly understood that this contract includes n t o dy 
the present lines embraced in the several systems but also anv ini 

the ‘-'lid !• r aHer , b ° —1>>’ -tuirid. or ^ImiXl lIy 
the said parties of the seeond part. 

Sixteenth. And the parties of the second part further agree to 
.lion the names, and/or trade mark of the refrigerator line or lines 
under w hich the business of the party of the lirst part is solicited and 
handled, in all its traffic or printed matter in which they show the 

that th! an ' : „° f f 1 T, fast frt ‘ l « ht lines operating over their'roads and 
hat. hey will further agree to make the same effort to extend and 
maintain through traffic arrangements with the western connections 
for the handling of through business in connection with theT 

cloTorlmy mLTfS'ir^ffi^lJ^ "" P“ rt - V ° f l”"‘ - ‘hoy 

Hie party of the first part agrees to maintain a system of line ic- 
counts s,„ ,,| ;,r to that of other so-called commissi,,,, lines nd l r 
and set le all claims on traffic billed in the line that have been 
thonzed by and for the account of the parties of the second part or 

in accordance with their instructions 1 palt ot 

The business carried under this agreement is to he done under the 

“Vei York m Mes, ° h 'C ?“* ional Uefrigcrotor Line" 

Aew ^oik Despatch Refrigerator Line’’ it being understood 

OT I j ' ibe 0 N T Ul1 I, /' s| ,’ a,rh Refrigerator traffic is to be routed 
M main bnc ot the Grand Trunk System and St Johns 

and the New York Despatch Refrigerator traffic via the 
western division of the Grand Trunk and the Niagara Frontier but 
the j equip,men. enrolled by the party of the lirst part ma he nm 
either of these routes, irrespective of the lettering on the cars 

Seyenteenth In ease any question shall arise between the parties 
hereto, as to the interpretation or meaning of anv of the clauses or 
nroMstons ot this contract, and the parties hereto are unable to agree 
between hemselves the question shall he submitted hi arbitrators 

h? tlrn !•" S f, 1,0 cll0l?en b . v lll(< pnrty °f the first part and one 
by the parties of the second part and if either party his not witbin 

thiit\ dins after notice of arbitration has been "iron, named their 

t le P , arty first S ivin £ notice sliall choose two arbitra¬ 
tors and the two so chosen, in case they disagree, shall choose i tl.i.-J 

ar ntrator. and the decision in writing by anv two of such arbitrators 

J 11 le final and bindine: upon all parties thereto, in respect to the 
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matter covered by such decision, the parties hereto agreeing to abide 
by such decision. 

In witness whereof, the parties hereto have executed this contract 
the day and year first above written. 


(Signed) 


CHICAGO, NEW YORK AND BOSTON 
HEP. CO. 

G. W. SIMPSON, 

President. 

GRAND TRUNK RY. SYSTEM 


Recommended. 

(Signed) GEO. B. REEVE, 

Gen. Traffic Mar. 

“ CIIAS. M. HAYS, 

Gen. Mqr. 

CENTRAL VERMONT RY. 

(Signed) CIIAS. M. HAYS', 

Receiver. 

The Boston and Maine Railroad Company did not sign 
that contract but it and the other companies operated under 
it. On August 2d, 1007, another contract was made of which the 
paper shown me is a copy. Phis paper was offered in evidence— 
“Plaintiffs Exhibit 2 and is as follows: 


Plt. Ex. 2. 


Strietlv confidential. 


Ibis agreement, made this twentv-sixth dav of August,1907 
between: ^ 

The Grand Trunk Railway System, comprising the Grand Trunk 
Railway Company of Canada, the Grand Trunk Western Railway 
( ompanv, The Detroit. Grand Haven and Milwaukee Railway Com- 
pany, the loledo, Saginaw and Muskegon Railway Company, the 
Cincinnati, Saginaw and Mackinaw Railroad Company, and the 
Central \ ermont Railway Company, hereinafter called “The Rail¬ 
ways,'* Parties of the first part; 

and 

I he ( liieago. New ^ ork and Boston Refrigerator Company, a cor¬ 
poration organized under the laws of the State of Maine, hereinafter 
called “the Car Company,’’ Party of the second part; 

Witnesseth: 

V hereas the parties hereto desire for public and their own con¬ 
venience and advantage to enter into an agreement for the operation 
of a refrigerator line over “the Railways” and their connections for 
the handling of refrigerator traffic, as defined in clause Second, be¬ 
tween Western United States and Eastern United States points over 
the main lines of the Grand Trunk and Central Vermont Railways* 






40 t’NITED STATES VS. INTERSTATE COMMERCE COM. 

a Jf ° t0 , 1 nited Sta,es points oast of Norton Milts, Vt including ov 

refrigerator suitable Z tZhandlrigS rTigorlr traffic^ ° f 

Fi°A't “Tho R,;;. I>a - tieS here,0I - r -"y a^eetfoS:; 
first I he Railways agree to give to this refrigerator traffic 

favorable through rates, time and facilities of ever kind £ are riven 
to like traffic of any other RefrieerUnr i L' ® re ftncn 

Sth'^thec'^‘he Railways” and will, by all proper m J^' eo-o^rate 

Sac tfzSzTin *•- ^« 

refrigerator line, in consideration ofwhiclZri the Other bZfits'lo 

airVraffit " ,1<ler t,lls contract, “the Car Company” agrees that 

opeS by “the Ca ^^ Tl ™< coSeU 
“the Rail^ys ” ^ Coni P an y shall be routed over the lines of 

ir.ffi L '" n< f n° r Re purpose of this agreement the term “Refrinerator 
Strv C'aScame" C ° nde, " ed Mi,k > beetle, Dressed 

TZ E,!"D w « - 

freight that wih t JnTf nor are ,llfv to be loaded with anv 

<•» t rtSr.i™''*'“ ...si, 

l.any ’ for the purpose of securing iefriveraR trdfi, w Co, “' 

under this agreement. W 1 1 ( ‘ alTla £ e 

In the event, however of “flm rvt. i' 
sufficient Westbound refrigerator triflic <*th "p*"l { ,r( ?f u 1 rin S 

r ~ 5®* -- ='- •= 

w .avs”wbTl 1 f Ca 7 , Sha " be nnder the control of “the Rail- 

‘‘the Car Company” as toTheiMi’sR-ibution^t '’"’i th ° ,|ir , P,tions of 
shall be promptly obem Tl? ?*• ?"d "’est of Chicago, 

Association Z ‘govern all oZZ V'V'''' Ma 1 Cr Car Sniders’ 
age and repairs to cars 1 ‘ " S aftc< '""-" comlltl( ’». Jobs, dam- 

Radways” wil^driiver 1 promritl'v Vo'fV!" aV‘ ,° f '’'is contract “the 

of charge, all ears of “the Car Company” thaTb"' T cnninus free 
the lines of “the Railways ” o nr i 1 i ' * at ltUe )00n run oyer 

immediately connectiZas n ‘.' [l , '-'' ln,c ( '? «' rf » >™d or roads 
pany.” ‘ ~ as bo designated by “the Car Com- 
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.nJTSf; t"\T '!‘ e Ra '/" a > > ( . . further agree to show the names, 
lh V ■ Tla<1 e Mark, of the refrigerator line or lines under which 

l oir , .T ° • 10 V ,r ( <* ni l»a«y" is solicited and handled, in all 

of tho F f v l " i " ter " hi< h ,he y show the name of any 

will h fnHW llelS '! Lme ? 0, T ratl,, S over their roads, and that they 
ill fuithei agree to make the same effort to extend and maintain 

and?l of t l a, ' ra, | ,g V 1,e . n,s "i ,h 'he Western connections for the 
andling of thiough business in connection with the refrigerator 
line or hues operated by "the Car Company” as they do for any 
other Fast Freight Line. J y 

1 he business carried under this agreement is to be done under 

Line™mV“V rradc . 1VIark of /he ‘‘National Despatch Refrigerator 
ane and Nea \ork Despatch Refrigerator Line,” it being uuder- 

s ood that the National Despatch Refrigerator traffic is to be routed 

'ia the main line of the ( hand Trunk System and Central Vermont 

v a l"l,c V il,ul lhe -)>'y York Despatch Refrigerator traffic 

\m the Western Division of the Grand Trunk and the Niagara 

1 ronlier. but the equipment controlled by “the Car Company” mav 

k®. s run 111 el, her <>l these routes, irrespective of the lettering on the 

Eighth. “The Car Company” agrees not to substitute any other 
lln0 eaS, lv 0f “if, Nia P ,la frontier for the present con- 
writino nf l 'ul "l?’ l < ' f ” '■ Railroad, without the consent in 
f mn* r Ral, ' va -'j ! s fir *‘ obtained, the intention being that 

in „ n® C /" , < < ’ Slre I a, ° makp au . y change in the eonneet- 

n it/ * ? , le Nla ", ara ' rentier, “the Railways” shall be con¬ 
sulted beforehand, so that the matter may be arranged to the 

re'pectivelv ISfilC,10n ° f <,hc Car ( ’ om pany” and “the Railways” 

Ninth. In order to meet as far as practicable the time schedule 

uT r ;? tinK Tti “' lie l;a,hva - vs " a « rpe (other conditions being 
equal to accept their pro rata proportion, based on mileage of 

agreed time schedule from Chicago district to Seaboard points/ with 

p !;i ^ , 1 f, n 4 ( J ver 1 un,ler the classification currently in use by 
7 >. u ? ai ,'' a i TS ii 10,V • l 1 C01n 11 lt desirable to ice refrigerator traffic “the 
Jhuh\avs shall provide all the ice necessary for said cars while on 
leu bnes, including all necessary labor connected therewith at a 
price not to exceed that charged to other parties in the same line 
o business known as “Dairy Lines” subject to a maximum charge 
of two dollars, fifty cents per ton of two thousand pounds, and “the 
Lai Company shall within twenty days after receipt of the icirm 
account reimburse “the Railways” and subsequently debit to the 
interested railway carriers on a revenue basis, the coiff of same, less 
ten pei cent on lirst, second and third-class traffic, and seven and 
one-half per cent on lower class traffic if any, the said 10 and 7'4 
per cent respectively to be assumed by “the Car Company ” The 
Agents of the Railways” at icing stations shall furnish ‘as far as 
practicable full report daily to “the Car Company” of all ice nut 
into each car at icing stations, together with any other information 
desired in connection therewith, and the Agents of “the Car Corn- 
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pany shall have the right to inspect anil investigate by any means 
they may wish to employ as to the amount of ice so used. 

Tenth-A. “The Railways*' agree to assume their percentage pro¬ 
portion on revenue basis of icing expense up to but not exceeding 
two dollars fifty cents ($2.50) per ton, less ten per cent (10%) to 
be paid by “the Car Company" on the said refrigerator traffic orig¬ 
inating or loaded in the City of Chicago, not already provided for 
in clause ten, and also of the re-icing expense at so-called Chicago 
Junctions, such as Kankakee, Blue Island, etc., on traffic from 
points west of Chicago, hut not exceeding two dollars fifty cents 
($2.50) per ton. 

Tenth-B. “The Car Company" shall efficiently perform the neces¬ 
sary icing service at the initial or junction points beyond the lines of 
“the Railways,' or assume the cost thereof, other than provided in 
clause 10-A. 

To Kleventh. On “the Car Company's * refrigerator cars re¬ 

quiring to be placed in the Orand Trunk Eldson Yard for 
cleaning, testing or repairs, no charge is to he made bv “the Rail¬ 
ways for such switching service, but upon such of “the Car Com¬ 
pany's" cars as they may order from the Orand Trunk Elsdon Yard 
to their own tracks in their works at Elsdon for the purpose of test¬ 
ing. cleaning or repairs, “the Car Company" to pay to “the Rail¬ 
ways a charge of fifty cents (50c.) per car for the round trip. 

Twelfth. “The Railways" agree to pay to “the Car Company" for 
hire of refrigerator cars the current rate paid generallv bv the other 
Railway Companies operating from Chicago Eastbound to New Eng¬ 
land and Trunk Line territory, to similar Refrigerator Car Com¬ 
panies (other than to shippers owning their own cars) whether the 
same be on a mileage or per diem basis, except that under no circum¬ 
stances shall the compensation exceed three-quarters of a cent per 
mile run or equivalent thereof. 

Thirteenth, 1 to the conditions contained in clause 20, “the 
Railways" further agree to pay to “the Car Company" for all re¬ 
frigerator traffic defined in clause two transported over the lines of 
“the Railways" in cars owned, controlled or operated by “the Car 
Company, also on said refrigerator traffic which may be consigned 
in care of “the Car Company," although loaded in other refrigerator 
cars, a commission arrived at as follows: 

There shall first be deducted from “the Railwavs" revenue the 
amount paid by them for switching, arbitraries. lighterage, bridge 
tolls, terminals or other charges, whether the same are deducted be¬ 
fore pro rating with the respective railways interested in the trans¬ 
portation of the refrigerator traffic, or subsequently paid by adjust¬ 
ment voucher, and “the Car Company" will then be allowed: 

Cpon traffic classified according to the authorized classification 
currently in use as first, second or third-class, ten per cent ( 1(V/ ) of 
the balance; 

Cpon traffic lower than third-class, if any, seven and one-half per 
cent (7 1 j r r) of the balance. 

Fourteenth. All car hire and commissions due “the Car Com¬ 
pany” from “the Railways" shall be paid as follows, viz., car hire and 
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commissions monthly and as soon after the first of each month as the 
accounts can be made up and rendered, allowing a reasonable period 
lor checking; and “the Car Company’ shall also as soon after the 
first of each month as practicable, make monthly settlements with 
the Railways of all accounts which may be due and owing bv it 
to “the Railways.” b J 

fifteenth, the Railways to provide tree transportation for the 
Officers, Agents and employees of “the Car Company” while travel¬ 
ling o\er their lines on the business of “the Car Company,” carried 
under this agreement, and also to make application to such other 
Railways as it is deemed advisable to solicit business on. 

Sixteenth. Except so far as may conflict with any contract between 
the Railways and any lelcgraph Company “the Railways” agree 
to transmit free for “the Car Company,” over telegraph lines con- 
tioiled and operated by the Railways all telegraph messages in 
connection with the business covered by this agreement. 

Se\enteenth. In consideration of “the Railways’ entering into 
this agreement “the Car Company” covenants and agrees to at all 
times efficiently maintain at its own expense all necessary and proper 
agencies, staff and offices, and to use its best endeavor to obtain by 
solicitation, for transportation over the lines of “the Railways” all 
refrigerator traffic possible. 

Eighteenth. “The Car Company" agrees to maintain a system of 
accounts similar to that of other Commission Lines, and to voucher 
and settle all claims in respect of traffic carried under this agreement 
which have been authorized by “the Railways.” “The Car Com¬ 
pany shall also render a monthly statement of such accounts, show¬ 
ing the proportions, if any. due from “the Railways” which shall 
he paid to “the Car Company” as soon thereafter as is consistent with 
the ])roper auditing thereof. 

Nineteenth. ‘I he Railways each agree to be individually respon¬ 
sible as common carriers and pay for all damage to or loss of freight 
while upon their respective roads, and if damage or loss shall occur 
which cannot be located, they each agree to pay their proportion 
based upon the rules of the Freight Claim*Association. 

74 'Twentieth. It is further agreed that the provisions of this 
agreement shall be subject to revision at any time should they 
be found to conflict with the provisions of the Interstate Commerce 
Act or the Canadian Railway Act, or to any regulation of the Inter¬ 
state Commerce Commission, or of the Hoard of Railway Commis¬ 
sioners for Canada, now or hereafter enacted and in force. 

Twenty-first. In ease any question shall arise between the parties 
hereto as to the interpretation or meaning of any of the provisions 
of this agreement, and the parties hereto are unable to agree between 
themselves, the question shall he submitted to Arbitrators, one of 
whom shall be chosen by “the Railways” and one by “the Car Com¬ 
pany,” and if either party has not within thirty days after notice of 
arbitration has been given named its Arbitrator, then the party first 
giving notice shall choose two Arbitrators, and the two so chosen 
shall choose a third Arbitrator, and the decision in writing by any 
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two such Arbitrators shall he final and binding upon all parties 
hereto in respect to the matter covered bv such decision. 

Twenty-second. I his agreement shall remain in force and effect 
tor one year from the 17th day of September, 1907, and thereafter 
iioin year to year until the party desiring to terminate has given to 
the other six months* written nntieo of such desire. 

In witness whereof, the parties hereto have executed this contract 
the day and year first above written. 

THE GRAM) THI NK RAILWAY 
SYSTEM. 

( HAS. M. IIAYS, 

Seennd I fre-Prestdenf an»t General Manager. 

A. T. MORTON. 

THE CENTRAL VERMONT RAIL¬ 
WAY COMPANY. 

( HAS. M. HAYS. 

President. 

A. T. MORTON. 

CIIICAOO. NEW YORK A BOSTON 
It E F RIG ER AT< > 1J C( )MP A NY 
WALTER W. WHIPPLE, 

President. 

Recommended: 

•I NO. W. LOCD. 

preujhi Trathe Manat;* r. 

(hi March •’>. 190S, the Boston and Maine Railroad Com¬ 
pany wrote a letter to petitioner accepting the provisions of 
the contract of August 20. F.N>7. This letter was identified by the 
witness, offered in evidence as part of ‘‘Plaintiff’s Exhibit 3” and is 
as follows: 

70 Pi/r. Ex. 3. 

(Copy.) 

Boston and Maine Railroad, 

Traffic 1 )epartment. 

Boston. Mass., March 3rd, 1908 

Mr. W. W. Whipple. 

President Chicago. N. Y. A B. Refrigerator Line. 

018 Commercial National Bank Building, Chicago, Ill. 

Dear Sir: 

Replying to your valued favor of January 25th, regarding new 
contract with your company, signed by Chas. M. Hayes, Second 
Vice President and General Manager, Grand Trunk Rv., and 
President- of the Central \ ermont Rv.. also by you as President of 
Chicago, New York A Boston Refrigerator Line. 
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I note the new contract provides for a commission to be paid to 
\our company of 10 per cent, and the cost of icing is to be prorated 
on basis of earnings from Chicago and from Chicago District points 
to eastern destinations, while your former contract called for com¬ 
mission of 1 '2Vz per cent and your company to assume the entire 
cost ot icing. 

1 lie Boston <fc Maine R. R. prefer not to sign the new contract, but 
until you are otherwise advised we are prepared to join the Grand 
Jrunk and Central \ ermont in carrying out the terms of the new 
contract with the understanding that the Boston A: Maine R. R. join 
in paying the commission and join in paving for the icim> only in 
connection with business to competitive points. ** 

Yours truly, 

(Signed) \\\ F. BERRY, 

Second Vice /’resident & denial Traffic Manager. 


* 1 April I* BM*» a now contract was made by petitioner and 

the Grand Trunk System and its subsidiaries. A copy of 
this contract was offered as in evidence as “Plaintiffs Exhibit* 4.’’ 
lit oiiginal (bntract which was produced, had attached thereto a 

I i , t ^ i , ^ ' 1 <. The copy offered in 

evidence did not have this attachment hut in other respects was the 
same as the original. It is as follows: 


^ Pet. Ex. 1. 

This agreement, made in duplicate this 1st day of April. A. D. 
3, 

Between: 

t The Grand Trunk Railway system, comprising the Grand Trunk 
Railway Company of Canada, the ({rand Trunk Western Railway 
Company, the Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany, the Toledo, Saginaw and Muskegon Railway Company, the 
Cincinnati, Saginaw and Mackinaw Railroad Company, and the 
Central Vermont Railway Company, hereinafter called “the Rail¬ 
ways/’ Parties of the first part: 

and 

t The Chicago, New York and Boston Refrigerator Company, a 
Corporation organized under tin* laws of the State of Maine, herein¬ 
after called “the Car Company/* party of the second part: 

Whereas, jin Agreement, was entered into on the 2!>th day of 
August, 13(1/, between the parties hereto providing foi* the operation 
of a refrigerator line over the railway and connections of the parties 
of the first part, a printed copy of which Agreement is hereto 
attached, and marked A and signed for identification bv the parties 
hereto, and which Agreement is still in full force and effect; 

And whereas, the parties hereto have agreed to vary said Agree¬ 
ment in the following prospect*; 
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Now, therefore, this agreement witnesseth, that in consideration 
ot the prenuses the partii»s hereto covenant, promise and agree each 
with the other as follows: 

1. Clause ten ot said Agreement is herehv varied bv substituting 
the words “twelve ami one-hall" for the word “ten” iii line 12 and 
the figures “12 1 1 >" for the figures “10" in line 14, of Clause Ten of 
said printed copy of Agreement. 

• ~ /il al ] Se Agreement is hereby varied by substitut- 

(1) the words and figures “three dollars and fifty cents ($3.50)” 
for the words and figures “two dollars and fifty cents ($2.50)” in 

" or( K twelve and one-half' and the figures 

( ffVgVv ) for the word “ten ’ and the figures “(10'; )” in line 4 
of said Clause len A of said printed copy of Agreement 

3. Clause Thirteen of said Agreement is hereby varied by sub¬ 
stituting the words “twelve and one-half” for the word “ten” and 
the figures )” for the figures “(10'; )" in line IS of said 

l fa use thirteen of said printed copy of Agreement. 

^his Agreement shall become effective on and from the 1st day 

°I . i ’ an< ^ a Jl ff u * forms and conditions of said Agreement 

of 26th August, U><>,, as specifically varied and amended by this 
supplementary Agreement are hereby ratified and confirmed, and 
s mil continue in full force and effects as provided for in Clause 
Twenty-two of said Agreement. 

In witness whereof, the parties hereto have hereunto atlixed their 
res|>cctivc corpora If souls on tin* dav and year lirst above written 

TIIK (IRANI) TRINE RAILWAY- 
SYSTEM. 

E. .1. 011 A MRKRI.A IX. 

P resiil tn t . 

Till'. CENTRAL VERMONT RAIL¬ 
WAY COMPANY. 

E. .1. CIIAMISERLAIX. 

Prrxiflrnt. 

CHlOAdo. NEW YORK & BOSTON 
REFRIGERATOR COMPANY 

WALTER W. WHIPPLE. 

President. 

Signed, sealed and delivered in tlio presence of 
D. E. GALLOWAY. 

I>. E. GALLOWAY. 

A. E. ROSEYEAR. 

Recommended: 

•I. E. DALRYMPME. 

Virr-Prrxidcnt. 

I diring all o| this period the petitioner had a contract with 
tile New A ork ( ontral as lessee of the West Shore Railroad 
The petitioner succeeded to the rights of the Chicago Boston and 
Liverpool Company named in that contract. There is a letter to 
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that effect attached to the contract and dated February 13, 1804. We 
operated under that contract up to July 1*2, 1913, at which time the 
contract was terminated as appears from a letter attached thereto. 
This contract was identified bv the witm *>s and offered in evidence 
as “Plaintiffs Exhibit 5” and is as follows: 


80 


Plt. Ex. 


<>. 


(Copy.) 


New York Central Lines, 

Freight Traffic Dept. 

File No. 6822. New York, July 12, 1913. 


Mr. W. W. Whipple, 

President Chicago, New York & Boston Ref. Co., 
Commercial National Bank Bldg., Chicago, 111. 
Mr. C. R. Cooper, 

General Mgr. Chicago, New York & Boston Reg. Co., 
Commercial National Bank Bldg., Chicago, Ill. 

Dear Sirs: 


Referring to our recent conference in this ollice. 

I beg to advise that it is the desire of this Company to terminate 
the agreement of March 1, 1893, and I hereby exercise, in behalf 
of this Company the option provided for in Section Twelfth of said 
agreement by giving you this notice. 

Will you kindly acknowledge receipt of this letter. 

Yours truly, 

(Signed) F. LA BAU, 

Freight Traffic Manager. 

F. L. B./F.-8. 


81 (Copy.) 

New York Central Lines, 

Freight Traffic Department. 

Personal. Chicago, Dec. 3rd, 1909. 

Mr. F. La Ban, 

Freight Traffic Manager. 

Dear Sir: 

In an interview to-dav with Messis. W. W. Whipple and C. R. 
Cooper, President and General Manager respectively of the New 
York Despatch Refrigerator Line. I have arranged with them to 
place the Line on a salary basis beginning with January 1st, 1910, 
their monthly voucher for the coming year to le $2,060.85, based 
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?" ° ur r»nyinen(< to them for the* twelve months ending Oetober .list 

,Vr .“tntemeiits. it being understood bv then! 

tnat if for the twelve months as from January 1st, 1910, they should 
show increased earnings their salary allowance will be increased 
in the same ratio, or. in the reverse direction, if they show a decrease 
in their revenue, that there should be a corresponding decrease in 
their monthly allowance It was further understood that a demon- 
s ration would be made by them ot their revenue at the end of De¬ 
cember o 1st, l.tlO. or it their accounts cannot be brought up to De¬ 
cember 1st that the earnings for the twelve months' period from 
-November 1st, 1000 to Oetober :ilst. 1010. shall be taken as a basis 
from which to compute their allowance for the succeeding twelve 
months from January 1st. 1911. 

The management\.f the .New York Despatch Refrigerator Line 
thoroughly understand that there is to be no change in our police 
toward them and that the new method of compensation is with a 
wew of suiting our own <*n<k without any thought of a change in 
policy or conditions. 

The allowance to the New York Despatch Line contemplates on 
their part the adjustment by them of anv expenses of anv character 
whatsoever they may incur. ‘ 

Will you please arrange to have voucher prepaid monthlv and 
forwarded to our I reasurv Department for remit lam e to Mr Cooper 
i ours truly, 1 


Copy to Mr. Cooper. 
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7 

(>tiirral I'rrii/ltf Traffic Mgr. 


Huston. February Id. 1894. 


^ Huston A: Liverpool Company and the New 

1*J° iono )at< ' i°* ri r Prnlor ( 0 ,, 1 h anv " * H i i n named’ were on June 
INJd consolidated under the name of the (’hieago. New York & 

Hoston Refrigerator Company, and it is now mutually agreed that 
the within contract between the New York (Vntrafand Hudson 
Kiver Railroad Company and the (’hieago. Roston Liverpool Com¬ 
pany shall continue and remain in full force and effect according 
to the terms thereof between the New York Central A: Hudson River 
Railroad Company, and the (’hieago. New York A: Boston Refrig¬ 
erator Company, as the successor of the (’hieago. Boston A: Liverpool 
(.ompany. 1 

In witness whereof the parties hereto have caused this instrument 
to he executed the day and year above written. 

(Signed) CHICA(K). NKW YORK A: BOSTON 

RFFRIHFRATOR CO , 

[seal.] Hv C. \V. SIMPSON, 

n I . 

83 This agreement, made and entered into this first day of 

March, 189.1, by and between the New York Central and 
Hudson River Railroad Company, as lessee of the West Shore Rail- 
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road, hereinafter called the “Railway Company”; and the Chicatro 

YorkV, rrr' Col " ,,any > for iticlf and as lessee of the New 
Company" 1 ' Iu “ fngeral(J '' <-°n>I>any, hereinafter called the “Car 

Witncsseth: 

friccruor' r!!'- 0 an 1 n 0 "T"tr UlC ° f a larRe numbe r of re¬ 
fer® the t/m^ ‘ • ' lll,c arrangements with various railways 

n rian.-portatnin »t its cars and business between Western 

points and the City of Buffalo or Suspension Bridge in the State of 
New Nork, and now desires, for the better and more expeditions 
nduct, and the extension and development of its traffic in perish- 

for e th?l S ‘ ’l ° enk ; r - ,nloal1 agreement with the Railway Company 
BridL . J ' ng " ■* sald tn " ,k * fro1 " *aid Buffalo or Suspension 
k .1 i a , 10 ! ls !’" mls 011 or near the Atlantic seaboard reached 
y \Vhe,!" e ' T> .V" 1 " 11 ', Company and its connections; and, 

of Rie n„Tii ,C '“i " ay r m " 1>an - y for tho honetit and convenience 
inm sn ’ S We as ,or l!s own convenience, is willing to enter 

into such an arrangement; H 

Now therefore, the parties hereto, in consideration of the premises 
mutually agree as follows: pimmes, 

oi < ol "P an - v agrees, in connection with 

such mads U est of Suspension Bridge or Buffalo as the Car 
,. , , * nmpaiiy now has or may hereafter have contracts with for 

the handling of its cars and the business, to form a thromdi refritr- 
erator car line to New York, for the efficient transportation of per- 
lshablc fieight from Western points on or near the Atlantic sea¬ 
maid icached by it or its connections, and to give to said refrig¬ 
erator cm- line as favorable through rates and working facilities of 
even kind as are given by it to any refrigerator car line which is 

over it's ;X i ;r" ,,er 10 d,,rin K "*e hfe of this contract 

.Second. T lie Railway Company agrees to pay the Car Comnanv the 
current rate (now three-quarters of one cent) of n leage e "a line 
durmg the continuance of this agreement for each and every "if 
mn by each of said cars over its railroad, whether loaded or empty 

, Tbi‘v) 1 "Tl 9e,, Tj'''i Cn,S ’/! b ° " m(, ° ,,10n *hly in the usual way. 
rniiit. 1 tie Railway ( onipany also agrees to pay to the Car Com- 

pany a commission equal to ten per cent of the actual revenue de- 

J'ed Bom the transjiortation over its road in the cars of the Car 

Company of the perishable or regular refrigerator car freight covered 

b\ this agreement, not including dressed beef or provisions, and the 

l.aih ay Company also agrees that the Car Company’s equipment 

is not to be used by authority from the Railway Company follower 

class East-bound traffic without the consent .If the Car'Company 

V- a ‘ u J l( so b - v (I 'P authority of the Railway Company 
■•> and pun tiled t he traffic pays tariff rates, the Car Company 

ft l'f ° a ■ bored a commission of five per cent of the revenue 
derived from the transportation of such freight. u 

nf ti? Ultl1 ' 1 lle I^'h'ay Company agrees to relieve the Car Company 
of the expense of icing the said cars when required by the Car Coin- 

4—3882a 
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puny, while on its road, containing property which is iced by tlie 
carrier under the rules of the classification, and hear and pay its 
proper proportion of the line charges for cleaning the cars. 

filth. In arranging time schedules, tin* Railway Company agrees 
to accept its proportion of the agreed schedule time from Chicago 
to New York based on its mileage, to nice/.-, so far as practicable, that 
of other lines. 

Sixth. The Railway Company agrees that the present mileage rate 
of three quarters of a cent per mile shall not he changed during the 
continuance of this contract except such change is required bv the 
joint action of the Trunk Line Association. 

Seventh. The Car Company in consideration of the payment of 
the commission aforesaid, agrees at its own expense, to establish and 
maintain the necessary officers and pay the necessary soliciting agents 
and to use its best endeavors to procure all the business possible for 
transportation over the Railway Company’s line. 

Eighth. The Car Company shall from time to time furnish such 
cars as the business of the line may require. 

. 80 Ninth. The Car Company agrees that the Railway Com¬ 

pany may use its ears on their return trips for general traffic 
purposes, but this right is to he exercised so as not to unreasonably 
delay the cars, nor shall they be loaded with freight which will injure 
them for ordinary refrigerator business. Provided, however, that 
said cars shall only be loaded by the Railway Company for points on 
the lines of railroad forming the said through refrigerator car line, 
unless otherwise mutually agreed. 

lentil. 1 he Rules of the Master Car Rudders shall govern all 
questions affecting condition, loss, damage an// repairs to cars. 

Eleventh. The Railway Company agrees to be responsible as a 
common carrier and to pay for all damage to. or less of, freight, 
while upon its road, and if damage or loss should occur which cannot 
be located, it agrees to bear and pay its proportion thereof, based 
on the gross earnings of the several companies over whose roads 
the freight was carried, provided the Car Company shall have fur¬ 
nished for the service good and serviceable refrigerator ears in proper 
condition and shall have properly iced the cars when it is the dutv 
of the Car Company to attend to the icing. 

Twelfth. This agreement shall continue in force and effect for the 
period of one year from the date hereof, and thereafter from year 
to year, until the party desiring to terminate it has given the other 
one (1) year’s written notice of such desire. 
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In witness whereof, the parties hereto have caused this 
instrument to be executed the day and year first above written 


[ SEA L. 1 


(Signed) 


Attest. 


TI , I J i „T EW Y0RK CENTRAL AND 
™ON RIVER RAILROAD 
vUAli AN l y 

By CIIAUNCEY M. DEPEW, 

President. 


(Signed) E. W. WORCESTER, 
r . Secretary. 

' AL J CHICAGO BOSTON & LIVERPOOL 

, COMPANY, 

(Signed) By GREENLIEF W. SIMPSON, 

President. 


hen the Most Shore cancelled this contract we made 

l . ai 1 1 . allLi( ‘ nienJs "’fib Delaware, Lackawanna A Western 
under which we operated up to the beginning of Federal Control 

DH4 m'.'v as tti fiom ie,(ers ° f 

rr,. , ’ " ' and November 14, 1010, attached to the contract 

ihe contract and letters were identified by the witness and were 
offered m evidence as “Plaintiff's Exhibit 6” and are ,us follows: 

Pl’kf's Exhibit o. 

(Copy.) 

Delaware, Lackawanna & Western Railroad Co., 

Traffic Department, 

New York City. 


ART Claim I—G987ofi. 


GFD Claim M—21652. 


Mr. C. J. Hyland, November 14, 1916. 

Sec. New \ ork Despatch Refrigerator Line 
Chicago, Ill. 

Dear Sir; 

Your letter of October I'.trd. file O.III, with regard to your bill for 
commissions on shipments of Olco. K r 01,1 lor 

It is our interpretation of the agreement between your comnanv 

and ours, that wc would not I .shed to or would we pay comS 

i ° as 011 shipments ot packing house products. Oleo is a packing 
house product. On such shipments of this commodity in car lots’ 
although same may move m N. Y. I). L. equipment, we would not 
be required to pay commission. We are agreeable to paying commit 
non on any less carload shipments of this commodity which may 
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he tendered to you at Chicago or other points which may he tendered 
to you for transportation in your regular dairy service. 

Please advise if this is not also your understanding. 


Yours truly, 
(Signed) 


NAT DUKE, 

Asst. Freight Traffic Manager. 


DO 


(Copy.) 


The Delaware, Lackawanna & Western 


Kailroad Co. 


File C-21287. 

May 0, 1010. 

Mr. C. R. Cooper, 

President & General Manager, 

New York Despatch Refrigerator Line, 

001 Merchants Loan i Trust Bldg., 

Chicago, Ill. 

Dear Sir: 


Referring to your letter of the 20th ultimo, and confirming our 
conversation here on Friday last regarding commissions on dairy 
products handled in connection with New York Despatch Refrig¬ 
erator Line to New York via D. L. cV: W. R. R. 

This is to advise you that, effective March loth, we will accept hills 
from you for our proportion ot commission l-*j'< on New \ ork 
business, including lighterage of per 100 lbs., which up to this 
time had been deducted prior to arriving at the amount of commis¬ 
sion due you. 

Necessary instructions have been issued to all concerned. 


Yours truly, 
* • 

(Signed) 


.1 NO. H. CRAWFORD, 

Freight Traffic Manager. 
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(Copy.) 


December llith, 1914. 

Mr. D. E. Dalrymple, 

Vice-President, Grand Trunk Railway System, 

Montreal, Que., Canada. 

Dear Mr. Dalrymple: 

“Supplementing ours of the 11th in regard to the proposed working 
arrangement with the Chicago, New S ork A: Boston Refrigerator 

Line, _ 

Permit me to say that we have just bad a conference with General 

Manager Cooper and 1 think the matter has been very fully di<- 
eussed, with the following understanding: 
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That in addition to the allowance of 12 1 :* % °f the earnings ac¬ 
cruing to our Company, after the deduction of the New York lighter¬ 
age on shipments of butter, eggs, game, dressed poultry, and cheese, 
it has been decided to also include in the list condensed milk, in car¬ 
loads, the allowance on the latter to be 10 c /. 

Concerning the question of icing; while Mr. Cooper expressed him¬ 
self as feeling that it should be treated as a line proposition, the re¬ 
frigerator line to participate to the extent ot its commission, it was 
finally decided out of deference to our wishes to have our respective 
roads take care of their own icing, bills to be rendered monthly 
against the refrigerator line for its proportion. 

Yours verv truly, 

(Signed) ‘ P. J- FLYNN, 

Vice-President. 

Copy Messrs. Crawford, Duke, Hustis, Thompson, McGeoy, Cooper. 
92 Plt. Ex. (5. 

(Copy.) 

December lltli, 1914. 

Mr. J. E. Dalrymple, 

Vice-President, Grand Trunk Railway System, 

Montreal, Que., Canada. 

Dear Mr. Dalrymple: 

Referring to your 12708 of November 30th, in regard to proposed 
working arrangement with the Chicago, New \ ork Boston Re¬ 
frigerator Line. 

Mr. Seager, our Commerce Counsel, having today approved the 
proposition in the light of the information furnished by yourself 
and Mr. Diggar, your General Counsel, we beg to advise you that, 
effective December 1, 1914, this Company will pay the Chicago, New 
York cV Boston Refrigerator Line a commission of 12 1 /o% of the 
earnings accruing to us on shipments of butter, eggs, cheese and 
game and dressed poultry, generally termed “Dairy Products, ’ in 
carloads. 

We will include the so-called “pick-up” traffic for the present, with 
the understand-, however, that same will reach us with favorable 
loading per ear and that, in the event of the claims arising from this 
particular traffic appearing burdensome, we will he at liberty to 
decline it on due notice to yourself or Manager Cooper. 

Trusting that we may be favored with a substantial tonnage regu- 
larlv. especially for our long haul points, such as Newark and Ho¬ 
boken, N. J., and Greater New York Stations. 

Yours truly, 

(Signed) P. J. FLYNN, 

. Vice-President. 

Copy to Mr. Cooper, Messrs. Crawford, Duke, Hustis, Thompson, 
McGeoy. 
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93 We also made a contract with the Lehigh Valley Railroad 

Company under which we operated until Federal Control com¬ 
menced. This Contract was identified by the witness offered in evi¬ 
dence as Plaintiff s Fxhibit < and is as follows: 
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Plt. Ex. 7. 


Personal. 


February 25th, 1915. 


Mr. T. N. Jarvis, 

^ ice-President, Lehigh \ alley Railroad Company, 

New York. N. Y. 1 " ’ 

Dear Sir : 

Commission Allowance. 

Referring to our conversation 24th inst., we L,eg to advise that 
wo are willing to enter into an agreement with the Lehigh Valiev 
Kailroad Company whereby we will route shipments of “Dairy traf¬ 
fic, butter, eggs, game, dressed poultry and cheese, in their care 
destined to points on their Line and connections, the Chicago New 
l ork and Boston Refrigerator Company to receive a commission of 

he deducted^ 88 (o " business for No "' York, lighterage to 

Icing charges to be prorated as a line expense, the Chicago, New 
lork and boston Refrigerator Company paving 12%%, n f same 
On shipments of condensed milk, the Railroad Company to allow 
the Refrigerator Company 10% of gross earnings. 

All bills to be rendered monthly. Remittance to he made as soon 
as possible, allowing reasonable time for checkin-' 

This agreement effective January 1st, 1915, and shall remain in 

force between parties hereto from year to year, and twelve months' 

previous notice given in writing by the party desiring to terminate 
s<ini6. 

CHICAGO, NEW YORK & BOSTON 
REFRIGERATOR CO 
(Signed) By C. R. COOPER, 

, pTTTmT , T . President A General Manager. 

/c ,. , LEHIGH \ ALLEY RAILROAD CO 

(Signed) By T. N. JARVIS, 

I ice-President. 

95 We made a contract with the Delaware and Hudson Rail- 
road Company on or about January 4, 1915, and operated 
under it until Federal Control commenced. This contract was idcnti- 

tied by the witness, offered in evidence as “Plaintiff's Exhibit 8” and 
is as follows: 
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DO 


9ti 


Plt. Ex. 8. 


(Copy.) 

I lie Delaware and Hudson Company, 

Freight Department, 

Albany, New York. 

File Clm. A-437070. Desk W. 

Mr. C. R. Cooper, JaDUary 4,h ’ 1915 ‘ 

H. M., New York Despatch Refg. Line, 

National Despatch Refg. Line, 

Chicago, 111. 

Dear Sir: 

Replying to yours of December 23rd respecting the matter of our 
allowing the Refrigerator Lines which you represent 12 Vi % of our 
gross earnings on shipments of butter, eggs, cheese and dressed poul¬ 
try and 10'7 of our gross earnings on condensed milk, would say our 
people have given further consideration to this matter and we are 
now prepared to say to you that on and after January 1st, 1915, we 
will allow you the above commissions upon traffic destined to com¬ 
petitive points on our line and upon traffic destined to points beyond 
our line, hut not to points non-competitive or local to our line. 

Such allowances to he paid upon receipt of statement from vou 
acompanied by your bill rendered monthly. 

I he foregoing arrangements to he cancelled at any time upon thirtv 
(30) days’ notice. 

All of the firegoing is predicated upon your previous letter stating 
that the commissions which are paid to you are not used in any way 
contrary to the provisions of the Interstate Commerce Act. 


bu. 


Verv trulv, 
(Signed) 


RAUL WADSWORTH, 
Freight Traffic Manager. 
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f roni 1897 down to the beginning of Federal Control, the 
operation of petitioner’s business was along substantially the 
same lines and in substantially the same manner that it was at the 
time Federal Control commenced. There was no change. We solicit 
freight in Michigan, Illinois, Iowa, Missouri, Kansas, Nebraska, 
Minnesota. Wisconsin, North and South Dakota, and a little in 
I cxa>, Ai kansas and Oklahoma. A description of the manner in 
which the business was operated immediately prior to Federal Con¬ 
trol will be descriptive of its operation for the entire period subse¬ 
quent to 189/. Our men in the field are called travelling agents. 
They call on the shippers in their territory and also on the railroad 
officers and agents. They do everything in their power to secure 
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business for the company. They correspond lo traffic representatives 

of trnffi °K d H C ° mpany A 0ur busi >>^ « confined to Certain ch'«e 
of traffic, butter, eggs, dressed poultrv. choose and condensed milk 
all of winch moves n refriirreatoi- w„ , " llk > 

these lngldv perishable products and they have to have special care 

om ^rTto finish* XT™ ^ tl,P , ’.. >*>•« we Ioo*k afterlt 

i >m start to finish, that is, we trace the cars through from Chin™ 

to destination, always advising the shipper or receive, who re he 
t * >i U11 * i i' f ’iwl t^‘t ? »i I’e* .so I <1 * jTef' *rc * 11 1 e v C g;c f7n ^ We^e 

or receiver asks to have a oar divj r \ed because he",'hinks'tso'dohfg 

5 IS* “ T" 01 ' markeb 'Ve have carloads of eg- tha "re 
destined for cold storage These cars are often startedfn the road 

98 fvl, consigned to the owner at New York. lie does not know 

tlic\ F are^olIinc" K \V, 1' "f !' as «•'* "lenihu, 

ton. Philadelphia, or X«?Jcp£v w' e T* 7? ""° 

f nr hi ni tiL ,n; isc\ storage. We change the routine 

• *' i ^ shipper notifies us and we wire the nroner division 

superintendent to change them. If a car is recon-im ted at (' em 

'a,r o'm bil1 ? f » mcw 7a,c and hill the 

ii- is no V' l ; l !’ p< ; n " 0,1 shipments originating west of Chicago 
We issue a New 'l ork Dispatch bill and it is signed hv , ,r ! „ i! 

na'nv a "\Vc n hlS / m|,Pr I s th l 0, ; ,h :r » r luding in use hv our con" 
f " ' , a \° a straight hill of lading. Copies of'both these 

ms are attached to the petition in tin's case The order bill of 

Iml'is rUlows ^ ln evi ‘ lenC0 as “ Plaintiffs Kxliibi. 9. Sheet 1” 

(Here follows Plaintiff's Exhibit 9. marked page 99. t 

160 these bills of lading are used when freielo ;• • i 

and also when it is origiaallv hi el o, 'Y.\Vm» T 

toXin" °' ,r °"' n bi, ' S ° f ^ "> iimidle about ,'>000 

.rs” k ^.Sy^'riSE 

rpi , • * ,n ' a £ents. ^onie traffic moves without hill of 

SSawKS* s tgraj $ttis ns » 

\r k < w.wTv.TfcS'r^"^ 

' sen . <. n °i) ls Miade to the Delaware, Lackawanna <fc Western 


Unilara Bill af La Am*—Adc^itd ty cirnm la Official aad Wuiiii Claaaftracoa tamtoriaa 
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CHICAGO. NfW YORK AND BOSTON RCFMOOtATOR CO. 
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business for the company. They correspond to traffic representatives 
of a railroad Company. Our business is confined to certain daw 
of traffic, butter, eggs, dressed poultry, cheese and condensed milk 
«H of which moves ,n refrigreator cars. We have specialized in 
handling thw traffic ever since we commence.) business. We consider 
these lughlv perishable products and they have to have special care 

from start .o’ finish* f, ' 0nl thc . f!,li I 1 l’ or l " 11 «e look after it 

m start to finish, that is, we trace the cars through from Chicago 

O destination, always advising the shipper or receiver where the 

f®Receivers always want to know where the goods are as a 

arpe quantity of dairy products are sold before tliev got in. We see 

t lat the cars are properly iced at all icing stations—that this we give 

instructions to that effect. Reports are given to „s at all junction 

points. We frequently divert shipments in transit. The'shipper 

or receiver asks to have a car diverted because he thinks bv so il 

he can get a better market. We have carloads of egg:' that are 

stilled for cold storage 1 hese cars are often started on the road 

and consigned to thc owner at New York. He does not know 

9b here he is going to sell them. He has not sold then, but 

i t,,. , 10 ', ? r f .rolling. Now he might sell thc cars to <. 0 into Ros- 

for’him “tI'T 01 ' Xc l : !r eV S,on ' co - " V change the routing 
foi Inn . I he shipper notifies us and we wire the proper division 

superintendent to change them. If a car is reconsigned „t Chicago 

Z oli "TI C !!!“'' 1,111 1 . . "C" one and bill the 

.i out. 1 his happens on shipments originating west of Chicago 

n v nl' 0 “ tI" V " k hil1 «n«> it is signed bv our men?„ 

nanv \v hls P a P er 18 ,h c order bill of lading in use bv our com¬ 
pany We use also a straight bill of lading. Copies of both these 

hdbglVnmv 'ff '°t "' e 'l'*' 0 " ,llis (,i ' sp . The order bill of 
in n f 1 ° fterf,d ln ev,,len cc ns “Plaintiff's Exhibit ft. Sheet 1" 


(Here follows Plaintiff's Exhibit 9, marked page 99. ) 

100 These hills of lading are used when freight is reconsigned 
not Of A 11 80 when " 18 originally billed to us. We bill freigh 
el of f Sin 1 <,Ur OWn '""f of lodin «- " e handle about 12 000 

Ecdei .lion , ,o° ne year -!' nd "V" handling that number when 
< cial Contiol commenced, and had been for some time i.reviouslv 

th T "T a bl 1 of the freight move, to d^tinalZ ™ 

at hill, and in such case no railroad hill of hiding i« n ed nolo • 
the car is afterwards reconsigned t n \ " \ r \\ 

,«•- 

bv me or by my agents. Some traffic moves with,,, b 11 of|. dim 

« i^'isS j & 

Huron m nH° St" 111 Pp 10,1 ts a, J p p n route we get reports at Buffalo,'Port 
w! ; crc freight is dfeJTteXk^S 
° U tInu > ls Illa de to the Delaware, Lackawanna <fc Western 
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-Clew York 
National 




Despatch Refrigerator Line 1 
Despatch Refrigerator Line' 


WrmHtr Mo. XX 58 
TO SHIPPERS: 

.'ttrsir *—.p- 


M®y 1st, 1916 

CHICACO. APRIL IIR.jw, 
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ft R.. 

Y . N H ft H...!."’.” 

Y . N. H. ft H. 

Grand Trunk. 

West Shore. 

Lrte. 

P ft R....."!!!! 

IJtntoo ft Maine. 

htlefthet LULL Mtwt! 

D L ft W or W. S R K 
D L ft W or W.S K k!” 

D. L. ft W. ft D ft H. 

D. L. ft W. 4IV4H 

P.ft R.! 

D ft H and West Shore... 

•. “ I D L ft W. or W S. K R.. 

Mass i Ro'oek Msinr. 

■ hWllwtllLU 

• ••AtJ Central Vermont. ... 

.. Pa Lei igh Valley. Usni Let MintjI 


RATE 

Albany 

Boston 

Boston 

Buffalo 

B.iffalo 

Binghamton 

Boston 

IVoton 
New York 
New York 
Binghamton 

Biughamtoo 

Boston 


• Conn 
Mas. 


.Vt i 
Ta 1 


.Mast 

... Pa I 

HI! 


...Me 
. N. Y 

...Pa 

. Mass 

• * 

N. Y 

!!>a 


IV L 
N Y, 
N Y 


, I 


■ N. Y 


Any farther ..formation dev red wt.i be prom P „y furntshe., onapplictfon to any of .be Ag.nufoc the 


New York 
New York 
New York 

PhtU'leJphia 

Binghamton 

Pi'.itOO 

Bckiaa 

liofrton 

Albany 
New \ork 
New York 
New York 
New Ycark 
New York 
New York 
New York 
Boston 
llsjaoa 

I'woo 

Boa' on 
Boat ?o 
PhiLdelphia 
I*hi)adel|>h.a 
fiovtoa 

Pltii-««lclphia 

Dliiob 

Boaiou 

Boston 

Hoc heater 

Hoc he* ter 

Philadelphia 

Boston 

IWion 

Bing haui ton 
Bingham i« 
Philadelphia 
Philadelphia 
Philadelphia 
Aloaay 

Utica 

Boston 

Boston 

Hcvstoo 

Plol.vielpku 


G. H Gresham, Agent, Ktnsas City, Mo 
D. A. Cozzrns, Agent. Omaha. Neb. 

A. J. Burns, Agent, St. Paul, Minh. 

I. N Pktsrson, Agent. Detroit. Mich. 

C. R. COOPER. W 

Pres, and Gen'l Mgr. 


9f 


A. LALLY, 

Gkneryl Agent. 


K. W Bennett, Agent, Milwaukee, Wts. 

R. G. Holden, Agent, New York City. 

J. A. Forsyth. Agent, Boston, Mass 
H D. Bussing. Agent. Philadelphia, Pa. 

• S. E. JAMES, K. J. BELANGER, 

Traveling Agent. 


Agent. 


Rq<*i Wl H.l Ouincy Street, Ciucai.o, It.'.. 

Room 901, 112 West Adame st 
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t KITED STATES VS. INTERSTATE COMMERCE COM. 57 

Railroad Company. If we receive instructions to divert a shipment 

divcH (? '.’"i •" mo y es ! ! f : < ' or,|m 2 ,0 ol "' directions. No one else can 
di ert that shipment. None of the railroads can exercise anv control 
over the movement without our sanction If a car movfm, ^ 
west is reconsigned at Chicago, it is cither delivered on tracks^r to us* 
It w ill not move further without our direction. AVe give the direction 

cago^oTort'Tl'," ° f ‘ \r 7"' ,0 "' e 0ur traffic moves from Chi- 
<ago to I 01 1 Huron. .Michigan, over the line of the Grand Trunk 

Western Railroad Company; if the traffic is destined for Boston it. 

goes from thence on Grand Trunk main line to Coteau Junction and 

e rest of the way over the Central Vermont and Boston and Maine 

the^ Grind * Trunk"?’ H ^ from Pwt h"‘ on over 

e Uiand liunk to Buffalo and from thence to New York over 

101 Western 10 lYi'^ft; or the Delaware, Lackawanna & 

r o i f Iaf lV s 8«ing to Philadelphia it moves from 
Buffalo over the Lehigh Valley. Those are our three prin- 

'he east. Our traffic, as a whole, is between 

i"T g V" ' a , n,i V ' v ^ ork, Boston and Philadelphia in the 

>a. t and is over these lines with which we have contracts. When tho 

cais are unloaded most of them are sent back emptv, and when thev 
arrive in ( hicago they are at our disposition. We’have a svstem of 
e caning and repairing. When the cars are ready for distribution 

traclHn nT \v 'V w ‘ ern and « «rtain number to team 

1,? . 1,3 Chicago. M c have to have cars in good condition to receive 
b- ter for instance, and it is necessary that particular care be riven 
Aftci the ears are cleaned our representative inspects them The 

th?fro T| ,m " misly *. he ro, "t's described. We issue circulars to 
the tiadc and have ever since we have been in business. These cir- 

h-uTllr n l |'|" e .i nre thp »anie in general effect as they 

all the time. Me accept shipments of commodities 

es ined for points in the east on lines other than those lines with 

" P binc contracts for commissions, but do not attempt to haul 
e^s than a carload shipment to anv outlving point 

M e issue, once a year, to all our patrons in the M'est a circular 
which contains a list of all cold storage houses in the East. M’e have 
done tins for twenty years. This paper shown me is one of the 

^',''5, wYiru- ,f> ' • 118 Paper was offered in evidence as “Plain¬ 

tiff s Exhibit 10 ’ and is as follows: 

(Ileie follows Plaintiff's Exhibit 10. marked page 102.) 


I0o I lie paper shown me is a notice of daily service which we 
undertake to accomplish out of Chicago for Eastern points. 
I bis is generally issued once a year, but sometimes twice a year. 
Me have done this for twenty years prior to Federal Control. The 
paper shown the witness was offered in evidence as “Plaintiff’s Ex¬ 
hibit 11” and is as follows; 


(Here follows Plaintiff’s Exhibit 11, marked page 104.) 


EXITED STATES VS. INTERSTATE COMMERCE COM. 

105 The paper shown me is ji circular of icing instructions 
which we issue to the foremen of all icing stations on the 
line and also to division superintendents and general freight agents. 
This paper was now offered in evidence as “Plaintiff’s Exhibit 12” 
and is as follows: 

(Here follows Plaintiff’s Exhibit 12, marked page 106.) 

^ le paper shown me is a circular to shippers of dressed 
poultry and has been issued to our trade once a year for 
twenty years. This paper was offered in evidence as “Plaintiff’s 
Exhibit 13” and is as follows: 


(Here follows Plaintiff’s Exhibit 13, marked page 108.) 

100 r l he ears which petitioner owns are marked “New York 
Despatch Refrigerator Line" and some are marked “National 
Despatch Refrigerator Line . Immediately prior to Federal Con¬ 
trol we had in service 1.340 ears. These moving to the East carry 
no height except ours and are always loaded with refrigerated dairy 
products, except that at times some of our equipment is used by 
packers and with this latter we have nothing to do. Shipments 
which originate west of Chicago are routed care of New York Des¬ 
patch which is a trade name for petitioner. National Despatch is 
also a trade name for petitioner. When these shipments reach Chi¬ 
cago the\ are deli\ered to Grand I ruuk Western Railroad Company 
and aie then subject to our direction. I hose shipments that were 
routed in our care were handled east of Chicago on the lines which 
1 have mentioned because we had our organizations, likewise our 
icing arrangements and arrangement for supervision of the ship¬ 
ments, o\ or these lines. Prior to federal Control, if a shipper elected 
to prepay freight we accepted his check. W’e gave a certain line of 
credit to shippers to whom credit was extended by Grand Trunk. 

*‘Q. And your company (Petitioner) extended that credit? 
A. The credit was given by the local Treasurer of the Grand Trunk.” 

We were responsible for the collection, and we paid the freight 
charges to Grand Irunk Railway ( ompanv. W hen we gave credit 
we gave instructions for the car to move and ordered it billed prepaid. 
We turned over to the railroad company all freight collected and 
subsequently there was a division of this revenue between my com¬ 
pany and the railroad companies. Prior to 1867 there was no segre¬ 
gation of the solicitation ot dairy traffic and the solicitation was 
. ^ ^ 111 C del companies and embraced all freight traffic. 

In 1897 that practice ceased and petitioner took on the solicitation of 
freight and organized for that purpose limiting its solicita- 
110 tion to dairy products. Prior to Federal Control petitioner 
imestigated adjusted and paid all loss and damage and over- 
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New York Despatch Refrigerator Line 
national Despatch Refrigerator Line 

CHICAGO. N(W YORK AND BOSTON REFRIGERATOR CO 
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TO SHIPPERS DRESSED POULTRY: 

Wc want to take this opportunity of thanking the trade lor fhe confidence 
shown by them in consigning their shipments to our C'.arc. 

Iliis confidence has enabled us to build up our service to such an extent that we 
ore in a position to carry your goods to the principal points in the East, insuring the 
most efficient handling to New York, Boston, Philadelphia. Buffalo, Providence and 
other eastern und New England points. I 

Wc have on track at CHICAGO, DAILY EXCEPT SUNDAY. Iced Refrigerator 
Cam to receive LESS THAN CAR I A) AD shipments of Dressed Poultry consigned 
Care New \ ork Despatch Refrigerator line,” same being forwarded without delay 

U)A,)S FROM CONNECTING ROADS FOR ANY POINT REACHED VIA 
THESE LINES WILL BE FORWARDED DAILY. 

Our Equipment can be obtained for through carload shipments bv placing 
your order for New York Despatch Refrigerator Cars direct with the Station Agent 
of the railroad over which yt*i desire to ship, a few days before you wish to load;also 
advise this office by postal or wire. In case the railroad furnish foreign ears to 
protert orders for our equipment, we will see that such foreign ears are sent through 
without transfer and be sure and route “New York Despatch Line.” 

Route all shipments 

CARE 

NEW YORK DESPATCH 

CHICAGO, ILL. 

_Shipments from country points by EXPRESS should be routed Care NEW 

YORK DESPATCH, CHICAGO to insure delivery to our line. 

American Railway Express Company have recently issued instructions os to 
tagging shipments which are forwarded by express and railroads, which it would be 
well to take up with your Station Agent for instructions before you ship. 

Thanking you for your patronage and soliciting a continuance of the same we 

remain, / 

Vo*3682.Special Calendar Vo.30. ) C. R. COOPER, 

tJnlted States,ex relations, 

Chicago,N*w York k Boston Re* 
frige rat or Conpaxqr, a Corporation,, 


Interstate Coaaaraa 


Appellant. 

sslen. 
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charge claims for the traffic that moved in our cars. Overcharge 
claims we prorated among the roads interested in the haul. Loss and 
damage claims were also pro rated this way unless the loss or damage 
was occasioned by the negligence or misconduct of petitioner in which 
case we paid it all. 1 he contracts in evidence all provide for a 
revenue moving to petitioner on freight. This was 12 and one half 
per cent of the total freight revenue on freight carried in our cars, 
and for this we made a statement each month and collected of the 
various railroad companies. In the different states where our cars 
move taxes are assessed against our earnings on these cars and we 
pay these taxes to the Treasurer of each state interested making the 
payments ourselves. We made a contract with the Director Gen¬ 
eral of Railroads for the use of our property during Federal Con¬ 
trol. Prior to that we had made an arrangement with Mr. Prouty 
of the Railroad Administration that up to the first day of June 1918, 
we should operate as we had been accustomed to operate. I have 
with me the contract I made with the Director General. This con¬ 
tract was offered in evidence as “Plaintiff’s Exhibit 14” and is as 
follows: 

111 Pltff’s. No. 14 . 

Contract Custodian’s No. 1174. 

Agreement between the Director General of Railroads and the 
( hicago, A eu' } orb and Boston Refrigerator Company. 

March 12, 1920. 

112 Contents. 

Page. 

Preamble and recitals. 4 

Section 1 . Privity, alterations, definitions, etc. 3 

Section 2 . Property taken over. 4 

Section 3. Acceptance . 5 

Section 4. Operation and accounting during Federal control. . 6 

Section 5. Upkeep . 40 

Section 6. Taxes .* ’ 42 

Section 7. Con ipensation . 43 

Section 8. Claims for loss on additions, etc. 15 

Section 9. Final accounting. 47 

Execution . 43 

113 Preamble and Recitals. 

This Agreement, made this 12th day of March, 1920, between 
Walker D. Hines, Director General of Railroads, hereinafter called 
the Director General, acting on behalf of the United States and the 
1 'resident, under the powers conferred by the proclamations of the 
President hereinafter referred to, and the Chicago, New York, and 
Boston Refrigerator Company, a corporation duly organized under 
the law’s of the state of Maine, hereinafter called the Company: 
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Witnesscth that— 

(a) Whereas by a proclamation dated December 26, 1917, the 
I resident, acting under the powers conferred on him by the Con¬ 
stitution and laws oi the ( nited States, bv the joint resolutions of 
the Senatejuid House ot Representatives bearing date April 6 and 
December 7, 1017, respectively, and particularly under the powers 
crm erre ( l 1^ seinon 1 ot the act of Congress approved August 29, 
jolt) entitled “An act making appropriations for the support of 
the Army for the fiscal year ending June 30. 1917, and for other 
purposes, took possession and assumed control at 12 o’clock noon 
on December 28. 1917, of certain railroads and systems of trans- 
poitation, and directed that the possession, control, operation and 
utilization of the transportation systems thus taken should be’exer¬ 
cised by and through \\ illiam G. McAdoo, appointed Director Gen¬ 
eral of Railroads; and 

</') Whereas the Congress of the Tinted States, by an act an- 
|>io\ed March 21. 191s, hereinafter called the Federal control act, 
has authorized tlie President to enter into agreements with the com¬ 
panies owning the railroads and systems thus taken over for the 
maintenance and upkeep of the same during the period of Federal 
control, for the determination of the rights and obligations of the 
parties to the agreement arising from or out of Federal control, in¬ 
cluding the compensation to he received or guaranteed, and for other 
purposes, as in said act more fully set out. and authorized the Presi¬ 
dent to exercise any of the powers by said act or theretofore granted 
him with relation to Federal control through such agencies as he 
might determine: and 

(e) W hereas by a proclamation dated March 29, 1918, the Presi¬ 
dent. acting under the Federal control act and all other powers him 
thereto enabling, authorized the Director General, either personally 
or through such divisions, agencies, or persons, as he may appoint 
and in his own name or in the name of such divisions, agencies or 
persons, or in the name of the President, to agree with the carriers, 
or any ot them, or with any other person in interest, upon the 
amount of compensation to he paid pursuant to law, and to sign 
seal, and deliver in his own name or in the name of the President 
oi in the name of the l nited States such agreements as mav he 
necessary and expedient with the several carriers or other persons 
in interest respecting compensation, or any other matter concern¬ 
ing which it may be necessary or expedient to deal, and to make 
any and all contract-, agreements, or obligations necessary or ex¬ 
pedient and to issue any and all orders which may in any way he 
found necessary and expedient in connection with the Federaleon- 
trol of systems of transportation, railroads, and inland waterways 
as fully in all respects as the President is authorized to do, and 
generally to do and perform all and singular the acts and things 
and to exercise all and singular the powers and duties which in 
and by the said act. or anv other act in relation to the subject 
thereof, the President is authorized to do and perform; and 

(d) Whereas the said William G. McAdoo has resigned as Di¬ 
rector General of Railroads and by a proclamation dated January 10, 


t T NlTED STATES VS. INTERSTATE COMMERCE COM. (II 

1010 , the President appointed Walker D. Hines Director General 
of Railroads and authorized him, either personally or 
114 through such divisions, agencies, or persons as he may ap- 
. 1 *oint, in his own name or in the name of such divisions 
agencies, or persons, or in the name of the President, to agree with 
the carriers or any of them or with any other person in interest 
upon the amount of compensation to he'paid pursuant to law and 
to sign, seal, and deliver in his own name or in the name of the 
i resident or in the name of the United States of America such agree¬ 
ments as may be necessary and expedient with the carriers or other 
persons in interest respecting compensation, or any other matter 
concerning which it may he necessary or expedient to deal, and to 
make any and all contracts, agreements, or obligations necessary or 
expedient, and to issue any and all orders which may in any wav 
, he foun(l necessary and expedient in connection with the Federal 
control of the systems of transportation taken over by the procla¬ 
mation of December 2d, PUT, as fully in all respects as the Presi¬ 
dent is authorized to do, and generally to do and perform all and 
singular the acts and things and to exercise all and singular the 
powers and duties in relation to such Federal control that the Presi¬ 
dent is by law empowered to do and perform; and 

(c) Whereas the Interstate Commerce Commission has certified 
to the President that the amount of the average annual 
| l.iilway j* operating income 1 of the Company, com¬ 
puted in the manner provided in section 1 of the 
Federal control act is Seventy-two thousand, ehdit 
fifty 

hundred" [eighty | *-fi\e dollars and fifty-nine cents 

5 

(^72,ait), subject to such changes and eorrec- 
lions as the Commission may hereafter determine and 
certify to be requisite in order to correct computations based on the 
accounts and reports of the Company used by the Commission as the 
basts of computing said average annual operating income; and 

(/) Whereas an agreement lias been reached between the Director 
(tenoral and the Company that the Company's properties shall he 
considered as having come under Federal control for the first time 
as of the date of June 1 , 1918; 

Now, Therefore, the parties hereto, each in consideration of the 
agreements of the other herein contained, do hereby covenant and 
agree to and with each other as follows: 


c. r.c. 

A. W. 


C. R. C. 
A. W. 


IF> Section 1.—Privity, Alterations, Definitions, ele. 

See. 1 (a) I his agreement shall he binding upon the United 

States, the Director General and his successors, and upon the Com¬ 
pany, its successors, and assigns. 


(♦Erased in copy.] 
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• • i ^ i , l*e construed as creating any right, claim 

pmilege, or benefit against either party hereto in favor of anv <*tate 
or any subdivision thereof, or of any individual or corporation 
other than the parties hereto. 

( A) i lie provisions of this agreement mav he altered, amended or 
added to by and only by mutual consent signified bv instruments in 
writing signed by the Director General and bv some officer of the 

Company thereto duly authorized bv the Hoard of Directors of the 
Company. 

(c) Wherever in this agreement the word “Commission” is used 
it shall be understood as meaning the Interstate Commerce Commis¬ 
sion, acting by divisions or otherwise as authorized bv law: but 
either party shall have the right to have the decision of anv division 
reviewed by the Commission sitting as a whole. 

00 \\ herever in this agreement the words “Federal control” are 
used to indicate a period of time, they shall he understood as mean- 

i i i i niilni ^ lit of May Ml, 1918, to and 

including the day and hour on which said control shall cease. 

(e) Wherever in this agreement the words “test period’’ are used, 
t ie\ shall he understood as meaning the period between Julv 1 
1914, and June 80, 1917, both inclusive. 

(/) \\ herever in this agreement the words -‘standard return” arc 
used, they shall he understood as meaning the average annual opera- 
tmg income of the Company during the test period ascertained and 
certified by the Commission. 

{(f) \\ herever in this agreement the words “Director General” are 
used, they shall be understood as designating the person who has 
been or may from time to time he appointed bv the President to ex¬ 
ercise the powers conferred on him by law with relation to Federal 
control, or such agents or agencies as the Director General mav from 
time to time appoint for the purpose; and wherever by this*agree¬ 
ment any notice is to be given by the Director General, the same 

may be given in his name by any subordinate thereto duly au¬ 
thorized. J 

(A) Wherever the property of the company is referred to in this 

• i , . as including all the property de¬ 

scribed m paragraph (a) of section 2 hereof, whether owned bv or 
leased to the Company, and. whore the context permits, all additions 
or betterments thereto made during Federal control; and as to all 
such leased property the Company shall have the benefit of and be 
su )ject to all the obligations and provisions of this agreement and 

shall be subject to all duties imposed bv law in respect of such 
leased property. 

(/) The descriptive words at the heads of the several sections of 
this agreement and the table of contents are inserted for convenience 
merely, and are not to he used in the construction of the agreement. 

Hb Section 2.—Property Taken Over. 

Sec. 2. The Company's refrigerator ear line and system of trans¬ 
portation of which the President has taken over possession use con¬ 
trol, and opeiation shall be considered as including: 
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(a) The following properties: 

AH refrigerator cars including cars under lease from Missouri 
Kner Despatch, and also all other property of the Company, with 
the appurtenances thereof, used in carrying on its business of fur¬ 
nishing a refrigeration transportation service, the revenues of which 
were used, or which, if the property had been then owned bv or 
leased to it and had then been revenue bearing, would have been 
used in computing the Company’s standard return. The icing plant 
at i ort Huron Mich which was acquired by the Company and put 
m service in May, 1919, is not included in the property taken over 

r v n / T ! le r C °n pany reservcs t0 itsolf the benefit of all leases 
\ ii' ’ ' an< 0 . 1011 ’* revenues accruing therefrom) of 

A. \\. parts of its [right of way, station grounds, and other]* 
property, the revenues from wliieh are properlv credit- 
able other accounts than those used in eomputing its standard re¬ 
turn. I he Company grants to the Director General all its rights to 
terminate leases of any part of its properlv and to oeeupv and use 
the premises of any such lessee when, in his judgment, the same is 
required lor operating purposes. The Company shall have for its 
own benefit the right to lease for industrial sites or other purposes 
such portion of its lands, or structures thereon, as are not required 
by the Director General for operating purposes, and to receive and 
enjoy the rentals therefrom subject to the right of the Director 
Genera! to cancel any such lease and to occupy the premises or struc¬ 
tures whenever, in his judgment, the same are neccssarv for operat¬ 
ing purposes. All expenses connected with anv such property here¬ 
tofore or hereafter leased or otherwise occupied", as in this paragraph 
provided, including taxes thereon which during the test period were 
not charged to railway tax accruals, shall he paid bv the Company 
while receiving the revenues therefrom. ‘ 1 

A11 materials and supplies on hand at midnight Mav 31 
191o. - ’ 


11 


Section 3.—Acceptance. 


Sec. 3. (a) The Company accepts all the terms and conditions of 
the Federal control act and any regulation or order made by or 
through the 1 resident under authority of said act or of that portion 
of the act approved August 29, 1910, referred to in paragraph (a) of 
the preamble to this agreement which authorizes the President in 
time of war to take possession, assume control, and utilize systems of 
transpoitation; and the Company further and expressly accepts the 
co\enants and obligations of the Director General in this agreement 
set out and the rights arising thereunder in full adjustment settle¬ 
ment, satisfaction, and discharge of any and all claims and’rights 
at. law or in equity, which it now has or hereafter can have other¬ 
wise than under this agreement, against the United States, the Presi¬ 
dent, the Director General, or any agent or agency thereof, for com¬ 
pensation under the Constitution and laws of the United States for 
the taking possession of its property, and for the use, control, and 


[♦Erased in copy.] 
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operation thereof during Federal control, and for any and all loss 
and damage to its business or traffic by reason of the diversion 

lereof or otherwise which has been or may be caused by said taking 
or by said possession, use, control, and operation * ® 

Ao claim is made by the Company for compensation for the period 
between noon ol December 2S. ]!>1,. and midnight of May Ml 1918* 
and the revenues of said period shall belong to the Company and 
toe expenses thereof shall be paid by the Company, allocated in both 
cases as provided m paragraph (I,) of section 4 hereof. 

it * tv . ojnipanv, ” n ' ,s °"' n initiative or upon the request of 
tiie Director General, shall take all appropriate and necessary cor¬ 
porate ac ioni to carry out the obligations assumed bv it in this agree¬ 
ment or lawfully imposed upon it bv or pursuant'to the proclama¬ 
tion <>f December 2(i, 1017. or by the Federal control act. 

('•) 1 he federal control act being in section Hi thereof expressly 
declared to be emergency legislation enacted to meet conditions 
giouing out of war. nothing in this agreement shall be construed as 
expressing or prejudicing the future policy of the Federal Govern- 
ment concerning the ownership, control, or regulation of the Com¬ 
pany, or the method or basis of the capitalization thereof, and the 
recitals or provisions of this agreement shall not be used as evidence 
or otherwise by or against cither party hereto in any pending or 
futuie proceeding which involves the acquisition or valuation of the 

P a, v v f, ! ,10 l>t‘>'y or any part thereof: but nothing in this para- 
giajdi shall lie taken or construed as affecting the settlement and dis¬ 
charge contained in paragraph (a) of this section, nor as limitim- or 
qua dying any of the provisions of said paragraph for the purposes 
thereof nor as limiting the use of this agreement as evidence in any 
proceeding under this agreement or under the Federal control act.' 

1 FS Section 4.— Operation and Accounting During Federal 

(’ontrol. 

Sec. 4 (a) All amounts received by the Director General whether 
received from the Company in cash or collected or realized upon bv 
linn from current operating assets belonging to the Company or aris¬ 
ing from operations prior to midnight of Mav 31, 1!H,S. shall be 
credited by him to the Company: and the Director General shall to 
the extent of the cash so received or realized, pay and charge to the 
Company till expenses arising out of operations prior to dune I 101,S 
including reparation claims, and. unless objected to bv the Company’ 
may pay and charge to the ('oinpany any of such expenses, iiieludiiie 
reparation claims, m excess of the cash so received or realized Bab 
anees of the above accounts shall be struck quarterly on the last days 

ol March, dime, . ..her. and December of each year, and the 

cash balance found on such adjustments to I... due either party shall 
bo then payable and. if not paid, shall bear interest at the rate of (> 
per cent per annum, unless the parties shall agree upon a different 
late, except that the rate of interest on any portion of a balance 
found due to the Company which is derived from cash in bank to 
the credit of such Company on interest shall be adjusted in each case 
independent!} ol this contract a;? the parties mav agree. 
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and 


Y . (*') Operating expenses, reparation and other claims a 

A. \\ . hire of equipment shall be allocated with reference to 
the time when incurred as between the period prior and 
subsequent to midnight ol May 31, 1918, and as between the period 
of federal control and the period subsequent thereto. Operating 
revenues shall be allocated as between the period prior and subsequent 
to midnight of May 31; 1918, in accordance with the established ac¬ 
crual practices of (lie Company; except that where prior to midnight 
of May 31, 1918, the Company’s part of a service had been com¬ 
pleted, the revenue of the Company for such service shall be allo¬ 
cated to it; but as to classes of trailic where in the opinion of the 
Director General such allocation will involve undue delay or undue 
absorption of accounting labor, such revenues shall be allocated in 
accordance with the established accrual practices of the Company. 
Like methods ol accruing and allocating such revenues shall be used 
at the end of Federal control. 

(c) All expenditures made bv the Director General during Fed- 
end contiol 1 oi additions and betterments, exclusive of equipment 
begun prior to June 1, 1918, shall be charged to the Company, and 
if the completion of any such addition or betterment, is approved or 
ordered by the Director General, the Company shall be entitled under 
the provisions of paragraph (<!) of section 7 hereof to interest on the 
cost thereof from the completion of the work; but no interest (except 
to the extent that the same may ho allowed and included in the com¬ 
pensation provided for in paragraph (a) of section 7 hereof) shall be 
due the Company upon any such expenditures for work done prior 
to June 1, 1918. Payments for all equipment ordered or under 
construction by the Company prior to June 1, 1918, but delivered 
on oi attei that date, shall also lx* considered as expenditures made 
by order oj* approval ol tin* Director General under paragraph ( d) 
ol section < hereof. Interest during construction payable under this 
paragraph, and also interest during construction on the cost of any 
additions and betterments made by the Company or at its expense to 
the Company’s property during Federal control, shall be included 
in the cost of the work. 

H9 CO Cash receipts or disbursements and other items arising 
out of transactions which do not enter into or form a part of 
those used in determining the Company’s standard return shall not 
be received or paid by the Director General unless such transactions 
are negotiated or conducted by his order for account of the Company 
ami with its consent. When moneys are so received or paid by the 
Director General in connection with such corporate transactions they 
shall be credited or charged to the Company. There shall be an ac¬ 
counting of the amounts due by one party or the other under this 
paragraph at the end of each quarter year of Federal control, and the 
amount so found due shall bo then payable and if not paid shall 
bear interest as provided in paragraph (a) of this section. 

(e) All sums paid by the Director General to maintain pension 
funds or pension obligations or practices, and all contributions to 
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\ oung Mon s Christian Associations of cmplovees, employees* savings 
funds, relief funds or associations, reading rooms, or health, acci¬ 
dent, or death benefits for employees, shall lx* treated as a part of 
operating expenses during Federal control. 

(/) All salaries and expenditures incurred l y the Company during 
1 edeial control for purposes which relate to the existence and main- 
tenance of the corporation, or to the properties of the Company not 
taken over by the President, or to negotiations, contracts, valuations, 
01 any business controversy with the (Government or any branch 
theieof, and which are not specially authorized hv tin* Ihrector (Gen- 
eral, shall be borne by the Company; except that the expenses of 
valuation now being made by the Commission to the extent that they 
aie, in the opinion of the Director (General, nceessarv to comply with 
the valuation orders and other requirements of the Commission and 
to the co-operation of the Company in the making of such valuation, 
shall be paid bv the Director (General as a part of operating ex¬ 
penses. If the Company is dissatisfied with tin* ruling of the Di- 
iectoi (tenoral it may appeal to the Commission, whose decision shall 
be final. 

( y) The Director (General shall furnish for additions and better¬ 
ments to the Company’s property approved or ordered by him any 
of the materials and supplies taken over under paragraph (/>) of 
section 1 hereof, or purchased by him and held for use in connection 
" ith the ( ompaiiv s property, in so far as in bis judgment, he can do 
so with due regard to his own requirements. Materials and supplies 
so furnished shall be charged to the Company at cost. 

(/') The Director (General shall at hi< option be substituted for the 
period of Federal control in the place of the Company in respect of 
the benefits and obligations of contracts relating to operation in force 
dune 1, lblN (including contracts made by subsidiaries for the use 
and benefit of the Company and the right to abrogate or change and 
make new contracts with express companies for the period o? Fed¬ 
eral control), except as to contracts between the Company and sub¬ 
sidiary companies which shall be considered and treated as arrange¬ 
ments or practices; and the Director (General shall in like manner at 
his option be substituted for such period in respect of the benefits 
and obligations of arrangements and practices in force during the 
test period in regard to fuel, materials, and supplies for the operation 
of the property described in paragraph («) of section '1 hereof and 

thereto 

of any additions and betterments A obtained from any C. ICC. 
mine, oil field, or other source of supply owned or con- A. \V. 
trolled by the Company, it being understood that under 
such arrangements or practices, if availed of by the Director (Gen¬ 
eral. he shall, to the extent necessarv to offset any increase in the 
standard return growing out of the furnishing h\ the ('ompaiiv or 
of its subsidiaries during the test period, of fuel, materials, and 
supplies under an arrangement or practice at less than the then cost 
or the then market value thereof for refrigerator car line purposes, 
be charged for such fuel, materials, and supplies a price expressed 
in dollars or cents per unit below or above the then cost or the then 
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nwrkot value (hereof for refrigerator ear line purposes (as the prac¬ 
tice ol the Company may have been) in the same amount that the 
l' 1 Kv fbe ^ ompany during the test period were below 

J- or above the then eost or the then market value thereof for 
refrigerator ear line purposes; and at the request of the Di- 
the ( \>mpany the prices for fuel or materials sup- 

led between May ol, DUN, and the execution of this contract shall 
U* adjusted on the foregoing basis: Provided, however, That a source 
of supply which the Company had acquired to safeguard its own 
operations shall not be depleted or reduced for use on other transpor¬ 
tation systems, except in eases of emergency to be determined bv the 
J 1 rector General, in which event the quantity so used on other trans¬ 
portation systems shall be accounted for to the Company at the fair 
value thereof: And provided further. That materials and supplies 
secured under contracts which the Company had made for its own 
opei at ions shall so far as practicable, be used on the Company’s prop¬ 
erty; and that, if used on any other transportation system, materials 
ami supplies of like character shall be furnished by the Director 
General for use in making such additions and betterments as shall 

>e t uugeable to the ( ompany, and shall be charged at co^t under 
such contracts. 

(0 The Director General shall pay, or save the Company harm¬ 
less from, all expenses incident to or growing out of the possession, 
operation, and use of the property taken over during Federal control 
except, the expenses which under this agreement are to be borne by 
the Company He shall also pay or save the Company harmless from 
all rents called m the monthly reports to the Commission equipment 
lents and all judgments or decrees that may be recovered or issued 
against, and all lines and penalties that mav be imposed upon the 
Company by reason of any cause of action arising out of Federal 
control, or of anything done or omitted in the possession, operation 
use or control of the Company's property during Federal control ex- 

vept judgments or decrees Co.led on obligations of (be Company 

to the Director General or the United States. 1 

(j) Except as otherwise provided in (bis agreement, the Director 
lieneral shall save the company harmless from any and all liability 
<>ss, or expense resulting from or incident to any claim made against 
the Company growing out of anything done or omitted during Fed¬ 
eral control in connection with, or incident to, operation or existing 
contracts relating to operation, and shall do and perform, so far a* 
is requisite under Federal control for the protection of the Company 
all and singular the things, of which lie may have notice, necessary 
and appropriate to prevent, because of Federal control or of anything 
done or omitted thereunder, the forfeiture or loss by the Company 
of any of its property rights. The Director General shall also save 
the ( ompany harmless from any and all claims for breach of cove¬ 
nant heretofore entered into by the Company or by anv predecessor 
in title or interest m any mortgage or other instrument in respect to 
insurance against losses by fire. 1 

Nothing in this or m the preceding paragraph shall be construed 
to be an assumption by the Director General of, or to make him 



G8 


UNITED STATES VS. INTERSTATE COMMERCE COM. 


liable on, any obligation of the Company to pay a debt secured by a 
mortgage or any rent under a lea?**, except suc h classes of rents, if 
any, as, in computing the Company's standard return, were classified 
by the Commission as equipment rents or operating expenses, or to 
make the Director (ieneral liable to the Company in respect of any 
interest on any bonds issued by, or in respect of any obligations of, 
other corporations, or in respect of contributions to make up deficits 
in the earnings of other corporations, except as payments in respect 
of such interest or other amounts were classified under said rules as 

rents 

C. R. C. equipment a ( >r were a class of payments to Ik* otherwise 

A. W. reflected in operating income. 

The Company shall, during Federal control, pay the 
rents of any property, held by it under lease or contract, described in 
paragraph (a) of section ’J hereof, except the rents which in ascer¬ 
taining and certifying the Company’s standard return were classified 
as equipment rents or as operating expenses; which excepted rents 
shall be paid by the Director General. If the lease of or right to 
use, any property described in paragraph (a) of said section expires 
during Federal control, the Company shall, if possible, and if re¬ 
quested by the Director General, renew the same; the rental, how- 
ex er, of property in the excepted classes above mentioned 
1-1 shall he paid by the Director General. The Company shall 
pay the same amount of rent as was payable at the beginning 
of federal Control for other Property, the lease of or right to use 
which is renewed at the request of the Director General, but any 
increase in the rental of such other property shall be paid by the 
Director General. 

(£) In carrying out the provisions of paragraphs ( a ), (/>), (c), 
and (</) of this section and the provisions of section »i hereof the 
Director General shall not settle any claim by or against the Com¬ 
pany against the objection in writing of tin* president or of any other 
duly authorized officer of the Company. The conduct of all litiga¬ 
tion before any court or commission arising out of such disputed 
claims, or out of operation prior to Federal control, shall be in charge 
of the Director General’s legal force and the expense thereof shall 
he paid by the Director General; but the Company mav, at its own 
expense, employ special counsel in connection with anv such liti- 

_— i * * 


gation. 


(/) Nothing in this agreement shall be construed as inconsistent 
with the provision in section 10 of the Federal control act that no 
process, mesne or final, shall be levied against any property under 
Federal control, nor as a waiver by the Doited States, of any claim 
that might otherwise be made by it that the rights of anv State or 
subdivision thereof or of any individual or corporation have been 
abrogated or suspended by the taking over of the Company’s property 
or by Federal control. 

{m) The Company shall have the right at all reasonable times to 
inspect the books and accounts kept by the Director General relating 
to the property of the Company, or to the operation thereof, and the 
Director General shall during Federal control furnish the Company 
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with a copy of the operating reports relating to its property, and as 
soon as practicable after the end of each fiscal year shall furnish to 

the Company a complete list of its equipment as of the end of such 
fiscal year. 


1 22 


Section 5.—Upkeep. 


Sec. (a) During the period of Federal control the Director 
(general shall, except as otherwise modified by paragraph 
f • K-/ • Uf hereof, annually, as nearly as practicable, expend 
A. W. and charge to | railway |* operating expenses, either in 
payments for labor and materials or by payments into 
funds, such sums for the maintenance, repair, renewal, retirement, 
and depreciation of the property described in paragraph (a) of sec¬ 
tion 2 hereof as may he requisite in order that such property may he 
returned to the company at the end of Federal control in substan¬ 
tially as good repair and in substantially as complete equipment as 
it was on June 1. 1918: Provided, however, That the annual expen¬ 
diture and charges for such purposes during the period of Federal 
control on such property and the fair distribution thereof over the 
same, or the payment into funds, of an amount equal in the aggre¬ 
gate (subject to the adjustments provided in paragraph (c) and to 
the provisions of paragraph (e) of this section) to the average an¬ 
nual expenditure and charges for such purposes included in operat¬ 
ing expenses during the test period, as classified by the Commission 
in ascertaining and certifying the Company's standard return, less 
the cost of fire insurance included therein, shall be taken as a full 
compliance with the foregoing covenant. 

( h) The Director General may expend such sums, if any, in addi¬ 
tion to those expended and charged under paragraph (a) of this 
section (subject to the adjustments provided in paragraph (c) of this 
section) as may he requisite for the safe operation of the property 
described in paragraph (a) of section 2 hereof, assuming a use simi¬ 
lar to the use during the test period and not substantially enhancing 
the cost of maintenance over the normal standard of maintenance 
of properties of like character and business during said period; and 
the amount, il any, of such excess expenditures during Federal con¬ 
trol shall be made good bv the Company as provided in paragraph 
(/') of section 7 hereof, hut material changes in the types, character 
or construction of the cars referred to in paragraph (a) of Section 2 
hereof, shall not be made without the consent of the Company. 

(r) In comparing the amounts expended and charged under the 
provisions of paragraphs (a ) and ( h) of this section with the 
amounts expended and charged during the test period, due allowance 
shall be made for any difference that may exist between the cost of 
labor and materials and between the amount of property taken over 
and the average for the test period, and, as to paragraph (a) , for any 
difference in use between that of the test period and during Federal 
control which in the opinion of the Commission is substantial enough 
to be considered, so that the result shall be as nearly as practicable. 

[♦Erased in copy.] 
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reparation. relat ' Ve am ° Un '’ ° hara0lcr - nml durability of physical 

„f ihl M lhe , r ^ U ?‘ of ci,llcr pnrty there shall l,o an accounting 
n< 1/ ", 7 ? S dUe , by 0ne , ; ar '- v T "‘•"•r under paragraphs (a? 

S3 or . . ™"~' 

(e) If during Federal control any of the property described in 
paragraph ( a ) of section 2 hereof or any replacement thereof or addi- 

h-m hv r H ° ° r be, ‘* rment thercf ’ f « dost roved or damaged otherwise 
than by 1 re or public enemies, and is not restored or replaced bv the 
I lrector General he shall reimburse the Companv the value of the 
property destroyed or the amount of the damage at the time of the 
loss, and the cost of restoration or replacement, or said value or 

; « e -. ( a r ,he case ," la y b !‘- dull he charged to annual operating ex- 
I (Uses, it being understood that extraordinary losses caused bv floods 
explosions, train wrecks, or accident are included in the "matters 
eo\ered bv this paragraph, while ordinary losses due to such causes 
a e included in the matters covered by paragraph („, of this sc ion 

Hv / 'r' Vf ' Tha ! ' f ,he <'-'-u,nission. on application of eilber 
1< t\ and aftei giving due consideration to the practice of the Com- 

I ' !,n - V ' unn « ,he u ‘ st period in respect to such matters and to 
i v < .’ ,l "' r pertinent facts and circumstances, determines that 
it is just and reasonable that the said cost or value shall be 
appor mned or extended over a period of more than one vear this 

tione,l b hv-*°b e V arK S ° "‘ U01 ' " f T" ] ‘'" Sl v “'«* utav be appor- 

•oI t it , ® V"' m 'r l,m 1 over ,ho period subsequent to Federal con- 
ti 1, shall be charged to the Company in the final accounting at the 
end of federal control and shall he paid by it. 

If, during Federal control, any of the property described in para- 
r T , r gra P" {n) section 2 hereof or any replacement thereof 
F thereof 

' ‘ audition thereto or hetterment A is destroyed or dam- 

T .• - aged bv fire, and is not restored or replaced hv tho 

Director General, he shall reimburse the Companv the value of the 
property destroyed or the amount of the damage at the time of the 
Inc, and the cost of restoration or replacement or said value or dnm- 
age. as lie case may be, shall i >( . charged to annual operating ex¬ 
penses. bu the same shall not be considered a charge to such ex¬ 
penses for the purposes specified in paragraph (a) of this section 
In case of any such loss or damage by (ire. the Director General 
shall, tl given written notice of the requirements of anv mortgage 
equipment lease, or trust on the property so destroyed or damaged' 
make such restoration or replacement, or pay such value or damage’ 
in such way as to meet the requirements of such mortgage, euuin- 
lnent lease, or trust in the same manner as would have been nmner 
in applying the proceeds of insurance on such propertv if it had been 
insured by the ( ompanv against loss or damage bv lire in accordanc > 
with the terms of such instruments of lien; and a compliance with 
the written request of the Companv in respect thereof shall be a foil 
acuumance of any obligation of the Direct!,,-. haieral the premire 
The foregoing parts of tins paragraph are subject to the proviso 
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that in case of loss or damage any additions or betterments as defined 
by the Commission in its classification of “road and equipment” of 
steam roads, made in connection with or as a part of the restoration 
or replacement of property damaged or destroyed shall be charged 
to and paid bv the Company. 

1 he Director General shall not lx* liable to the Company for any 
loss or damage due to the acts of public enemies. 

(/) If any additions or betterments are made to the property taken 
over or any equipment is added at the expense of the Company and 
with the approval or by order of the Director General during Federal 
control, he shall expend and charge to operating expenses such sums 
either in payments for labor and materials or by payments into 
funds, as may he requisite for the proper maintenance, repair, re¬ 
newal. retirement, and depreciation of such property until the end 
of Federal control. 

(//) The Companv shall have the right to inspect its property at 
all reasonable times during Federal control, and the Director General 
shall provide reasonable facilities for such inspection. 

(h) If any question shall arise, either during or at the end of 
Federal control, as to whether the covenants or provisions in this sec¬ 
tion contained are being or have been observed, the matter in dispute 
shall, on the application of either party, be referred to the Commis¬ 
sion which, alter hearing, shall make such findings and order as 
justice and right may require, which shall he final as to the questions 
submitted and shall be binding on and observed by both parties 
hereto, except that either party may take any question of law to the 
courts, if he or it so desires. 

(0 During the period of Federal control the Director General 
shall make no charge to or be liable for depreciation on account of 
the equipment under lease from Missouri Fiver Despatch, inasmuch 
as there is included in the equipment rents for such property a 
charge for the depreciation thereof. 
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Section (>.—Taxes. 


Sec. (k (a) All taxes assessed under Federal or any other govern¬ 
mental authority for the period prior to .June 1, 11 >iS. including a 
proportionate part of any such tax assessed after May Ml, 1918, for 
a period which includes any part of 1918 prior to June 1 or preced¬ 
ing years, and unpaid on that date, all taxes commonly called war 
taxes which have been or may be assessed against the Company under 
the act of Gongrcss entitled “An act to provide revenue to defray war 
expenses and for other purposes.” approved October M. 1017, or under 
any act in addition thereto or in amendment thereof, and all taxes 
which have been or may be assessed on property under construction, 
and all assessments which have been or may be made for public im¬ 
provements. as defined by tin* Commission in its classification of 
“road and equipment” of steam roads, shall he paid by the Com¬ 
pany; but upon the amount chargeable to investment interest shall 
be paid to the Company during Federal control at the rate provided 
in paragraph (</) of section 7 hereof. Taxes assessed during con- 
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struction on additions, and betterments made bv the Company with 
the approval or by order of the Director General during Federal 
control, shall be considered a part of the cost of such additions and 
betterment?, and shall, under the provisions of paragraph (d) of sec¬ 
tion 7 hereof, bear interest as a part of such cost from the date of the 
completion of such additions and betterments. Assessments for pub¬ 
lic improvements which do not become a part of the property taken 

o\ei shall bear interest from the date of the payment of such assess¬ 
ment. 

(6) If any tax or assessment which under this agreement is to be 
paid by the Company is not paid by it when due. the same may be 
paid by the Director General and deducted from the next install¬ 
ment of compensation due under section 7 hereof. If any taxes 
properly chargeable to the Director General have been or shall be 
Paid by the Company, it shall be duly reimbursed therefor. 

(c) 1 he Director General shall either pay out of revenues derived 
trmn operation during the period of Federal control or shall save 
the Company harmless from all taxes lawfully assessed under Federal 
or any other governmental authority for any part of said period on 
the property under such control, or on the right to operate as a car 
line or on the revenues derived from operation, and all other taxes 
which under the accounting rules of the Commission in force Decent- 
icr .{1, l'dli, applicable to steam roads are properly chargeable to 
railway tax accruals,” except the taxes and assessments for which 
provision is made in paragraph (a) of this section. The Director 
icneral shall pay or save the Company harmless from the expense of 
all suits respecting the classes of taxes payable bv him under this 
agreement. ' ' 

(</) If any such tax is for a period which began before June 1 
3.118, or continues beyond the period of Federal control, such portion 
of such tax as may be apportionable to the period of Federal control 

shall be paid by the Director General, and the remainder shall be 
paid bv the ( ompany. 

(c> Whenever a period for which a tax is assessed can not be defi- 

o'.'’ determined, so much of such tax as is payable in any calendar 
^Ctir shall be treated as assessed for such year. 
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Section 7.—Compensation. 


See. 7. (a) The annual compensation guaranteed to the Company 
under section 1 of the Federal control act shall be the sum of Seventy- 

,, t. ,, . fifty 

L. K. h. two thousand, eight hundred [eighty]*-five dollars and 

A. W. fifty-nine cents ($72,8[8]*5.59), during each year and 
pro rata for each fractional part of a year of Federal 
control subject, however to any increase or decrease'in the standard 
return hereafter made by the Commission as provided in paragraph 
(e) of the preamble of this agreement. * 


I*Krascil in copy.] 
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(b) The said compensation shall be paid to the Company quar¬ 
terly in equal installments on the last days of March, June, Septem¬ 
ber, and December of each year for the quarter ending therewith, 
ioi^Pc 1 1Ut 18even installments shall be due as of June 30 
ft ?°’ 1S - Member 31, 1!)18, March 31, 1919, June 

3°, 1919 September 30, 1919, and December 31, 1919, respectively, 
but shall be paid upon the execution of this agreement; but from 
each installment there may he deducted any amount then due by 
the Company under paragraphs (a) and (d) of section 4 hereof 
under paragraph (/>) of section 5 hereof, and under paragraph (b) 
ot section <> hereof, and all amounts required to reimburse the United 
states for the cost of additions and betterments made to the property 
ot the Company not justly chargeable to the United States unless 
such matters are financed or otherwise taken care of bv the Com¬ 
pany to the satisfaction of the Director General, and the Director 
uener.n may apportion any such amounts to two or more subsequent 
installments: / ronded, however , That said power to deduct amounts 
due or accruing under paragraph (/>) of section 5 hereof and the 
cost ot additions and betterments not justly chargeable to the United 
. tates shall not be so exercised as to prevent the Company from pay¬ 
ing out the sums reasonably required to support its corporate organ¬ 
ization, to keep up sinking funds for the Company’s debts required 
by contracts m force May 31. 1918, to pay its taxes, to pay rents and 
other amounts (not chargeable to capital account) properly payable 
by the ( ompany for leased properties, to pay interest which has here¬ 
tofore been regularly paid by the Company, and interest on loans 
issued during Federal control and approved by the Director General 
n°r sha11 such deduction be made in respect of additions and better¬ 
ments which are for war purposes and not for the normal develop¬ 
ment of the Company, nor in respect of amounts due under para- 
gmph («) and (d) of section 4 hereof, in cases where the current 
asse s, including materials and supplies, of the Company taken over 
hy the Director General under the provisions of this agreement 
clearly exceed the current liabilities of the Company paid or assumed 
by the Director <.eneral under said section. In the event of a differ¬ 
ence as to the fact whether additions and betterments are for war 
purposes and not for the normal development of the Company the 

question may, on application of either party, he referred to’and 
determined by the ( ommission. 

i .Ti he r V<T pro y klw ! in this Paraph to deduct the amount due 
by the Company for the cost of additions and betterments not iustlv 
chargeable to the nited States is further declared to be an emergency 
power, to be used by the Director General only when he finds that no 
other reasonable means is provided by the Company to reimburse 
the l nited States, and. as contemplated by the President's proclama¬ 
tion and by the federal control act, it will be the policy of the Di¬ 
rector (.eneral to so use such power of deduction as not to interrupt 
unnecessarily the regular payment of dividends as made by the 
Company during the test period. y 

Overdue installments of compensation, or balances thereof, pro- 
Mded for in this section shall bear interest from maturity at the rate 
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of five per cent per annum, except that if the Director General shall, 
prior to the execution of this contract, have loaned the Company 
any money, then to the extent of the amount thus loaned, the install¬ 
ments of compensation overdue at the date of the execution hereof 
shall bear interest from maturity at the same rate as that charged to 
the Company on such loans. 

1-h (c) During federal control the Company shall not, with¬ 

out the prior approval of the Director General, issue any 
bonds, notes, equipment trust certificates, stock, or other securities, 
°r en ter into any contracts (except contracts in respect of corporate 
affairs and property not taken under Federal control), or agree to 
Pay interest on its debt at a higher rate, or for rent of leased proper¬ 
ties a larger amount, than the rates and amounts pavable as of. or 
required by contracts in force on May 31. 1918. The Company 
may. however, procure the authentication and delivery to it under 
any mortgage or trust deed or agreement in force May 81, 1*18, of 
bonds or notes issuable thereunder in respect of additions, better¬ 
ments. and equipment, or for refunding purposes. 

('/) 1 pon tlie cost of additions and betterments, less retirements 
in connection therewith, made to the property of the Company dur¬ 
ing I edeial control, the Director General shall, from the completion 
of the work, pay the Company a reasonable rate of interest, to he 
fixed by him on each occasion. In fixing such rate or rates he may 
take into account not merely the value of money but all pertinent 
facts and circumstances, whether the money used was derived from 
loans or otherwise, provided that to the extent that the money is 
advanced by the Director General or is obtained bv the Company 
from loans or from the proceeds of securities the rate or rates shall 
be the same as that charged by the Director General for loans to the 
Company or to other companies of similar credit. 

(e) from its compensation so received or from other income, if 
adequate for the purpose, the Company shall make all payments of 
interest, rents (other than the equipment rents, and rents classified 
as operating expenses, mentioned in paragraph (j) of section 4 
hereof), and other sums necessary to prevent a default under any 
mortgage or lease of any of the property described in paragraph (a) 
of section *J hereof; and if at any time during Federal control the 
Company, by virtue of any change in the right of possession (subject 
to the rights of the l nitod States) to any of said property or other¬ 
wise, shall no longer be entitled as between itself and any other per¬ 
son or corporation to receive the entire compensation herein pro¬ 
vided, such compensation shall be apportioned and paid, as between 
the parties entitled thereto, as justice and right may require. 

l-< Section S.—( bums for Losses on Additions, etc. 

Sec. S. (a) Prompt notice in writing, except as provided in para¬ 
graph (</) of this section, shall be given the Company of the making 
or ordering of anv additions of betterments, including cars, or other 
equipment to or for the property of the Company costing more than 
one thousand dollars, with an estimate of the cost thereof. Such 
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notice shall be given before the beginning of the work or the acquisi¬ 
tion of the property whenever in the judgment of the Director Gen¬ 
eral it is practicable to do so. Within a reasonable time after the 
completion of the work or the acquisition of the property, a written 
statement of the final cost thereof shall be given the Company. There 
shall be furnished the Company, as soon as practicable after the end 
of each month, a written statement of all expenditures for additions 
and betterments estimated to cost one thousand dollars or less made 
during the month, with a brief description of the work done or of 
the property acquired; and such statement shall constitute all the * 
notice of additions and betterments costing one thousand dollars or 
less required by paragraphs {!>) and (r) of this section. The notices 
provided in this paragraph may be given to the president of the 
Company unless the Company designates some other officer to receive 
the same, in which event the notice shall be given to such other 
officer. 


( b) Any claim of the Company for loss accruing to it by reason 
of expenditures for additions and betterments as defined by the Com¬ 
mission in its classification of “road and equipment’’ of steam roads, 
made to the property of the Company during Federal control in 
connection with or as a part of the work of maintaining, repairing, 
and renewing the Company’s property, except such expenditures as 
are incurred in connection with the replacement of buildings and 
structures in new locations, mav be determined bv agreement be- 
tween the Director General and the Company, or, failing such agree¬ 
ment as to the fact or amount of such loss, the questions at issue may, 
upon the application of either party at any time after the filing of 
the statement of claim hereinafter referred to, be ascertained in the 
manner provided in section 3 of the Federal control act: Provided, 
however. That no loss shall be claimed by the Company and no 
money shall be due to it in respect of such additions and betterments 
upon the ground that the actual cost thereof at the time of construc¬ 
tion was greater than under other market and commercial conditions; 
and for the purpose of determining such controversy the amount 
paid for any addition or betterment shall be deemed the fair and 
reasonable cost thereof and shall he taken as the basis for such deter¬ 
mination; nor unless the Company, within sixty days of notice to it 
that the work will he done, shall give the Director General notice of 
objection thereto and shall file with the Director General a statement 
of its claim within ninety days after notice of the completion of the 
work. 


(c) Any claim of the Company for loss accruing to it hy reason of 
any additions and betterments which are not made in connection 
with or as a part of the work of maintaining, repairing, and renew¬ 
ing the Company’s property, or accruing to it in connection with 
maintenance in the replacement of buildings and structures in new 
locations, or by reason of cars, or other equipment provided for the 
Company during Federal control, may he determined by agreement 
between the Director General and the Company, or failing such 
agreement as to the fact or amount of such loss, may, by proceedings 
instituted not later than six months after the end of Federal con- 
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trol, be ascertained in the manner provided in section 3 of the Fed- 
eral control act: Provided, lutii'eeer, I hat no loss shall he claimed 
b.V the ( onipany and no money shall be due to it in respect of such 
additions, betterments, cars, or other equipment mentioned in this 
paragraph upon the ground that the actual cost thereof at the time 
of construction or acquisition was greater than under other market 
and commercial conditions; and for the purpose of determining 
such controversy the amount paid for any additions, betterments, 
cars, or other equipment shall be deemed the fair and reason- 
128 able cost thereof and shall he taken as the basis for such de¬ 
termination; nor unless within sixty days after notice to the 
Company of such construction or acquisition written notice is given 
to the Director (ieneral hv the Company that it will claim a loss in 
respect thereof. With and as a part of such notice the Company 
shall state its objections to such construction or acquisition as far 
as reasonably practicable at the time. Nothing in this agreement 
shall he construed as barring the Cubed States from contending that 
no loss within the meaning of the Federal control act accrued to the 
Company by reason of any additions or betterments, made during 

•r or approval of the Director (ieneral, if it is 
made to appear that the ('ompany itself but for Federal control 
should in the exercise of sound judgment have made such additions 
or betterments. 

(d) W here additions, betterments, cars, or other equipment have 
been made to or provided for the property of the Company during 
Federal control but prior to the execution of this agreement, the 
Director (ieneral shall not Ik* required to give the notice thereof pro¬ 
vided for in paragraph (rM of this section and notice by the Company 
ot any claim of loss in respect thereto may he given the Director 
(ieneral within ninety days after the execution hereof; and such 
claims shall thereafter he proceeded with in the manner provided 
in paragraph (M or paragraph (r) of this section, as the case 
mav be. 

(e) The Director (ieneral shall reimburse the Company for the 
amount of loss ascertained under this section with a proper adjust¬ 
ment of interest thereon. 

(/) The Director (ieneral shall not acquire anv cars, or other 
equipment at the expense, or on the credit, of the Company in excess 
<>f what in his judgment is necessary, in addition to its then existing 
equipment, to provide for the traffic requirements of its own system 
of transportation; but this provision shall not prevent the Director 
General, after the acquisition of such equipment, from using the 
same, or any part thereof, on the line of any other transportation 
system operated bv him. 
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Section 0.—Final Accounting. 


See. 0. (a) At the end of Federal control all the property de¬ 
scribed in paragraph (a) of section 2 hereof shall be returned to the 
Company, together with all repairs, renewals, additions, betterments 
and replacements thereto which have been made during Federal 
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control, except as any part thereof may have been destroyed or re¬ 
tired and not replaced, in which case the provisions of section 5 
hereof shall govern and except that the Director general shall not 
be obliged to restore or replace property destroyed or damaged by 
the acts of public enemies. 

(/>) At the end ot federal control the Director General shall re¬ 
turn to the Company all uncollected accounts received bv him 
fioni the Company ami also materials and supplies equal in quan¬ 
tity, quality, and relative usefulness to that of the materials and 
supplies which he received and to the extent that the Director Gen¬ 
eral does not return such materials and supplies he shall account 
for the same at prices prevailing at the end of Federal control. To 
the extent that the Company receives materials and supplies in ex¬ 
cess of those delivered by it to the Director General it shall account 
for the same at the prices prevailing at the end of Federal control, 
and the balance shall he adjusted in cash. 

(c) At the end ol federal control the Director (leneral mav turn 
o\er to the ( ompany all assets which have accrued out of operation; 
and the Company shall, to the extent of the cash received or realized 
from such assets, pay and charge to the Director General all ex¬ 
penses arising out of operations during Federal control, including 
reparation and other claims, and mav, unless objection is made by 
the Director General, pay and charge to him any such expenses, in¬ 
cluding reparation and other claims in excess of the cash so re¬ 
ceived or realized. On the first day of the third month following the 
termination of Federal control an accounting between the parties 
shall be had, and so on the first of each third month thereafter. 
Any balance found due either party shall be payable as of the date 
on which the account is stated and shall bear interest until paid. 

(<7) At the end of Federal control there shall he paid to the Com¬ 
pany any balance then remaining unpaid of the cash received from 
the Company at the beginning ot or during Federal control, together 
with any unpaid interest which may have accrued upon the same. 
There shall also be paid to the Company any funds created under 
the provisions of this agreement, except to* the extent that such 
funds may have been properly used under this agreement. 

(e) Wherever under any provision of this section there is to be 
an adjustment of interest it shall be at the rate of live per cent per 
annum unless the parties shall in any case agree on a different rate. 

(/) After Federal control no claim by or against the Director 
General shall be settled by the Company against the written objec¬ 
tion of the Director General or the Attorney General of the United 
States. J lie conduct of all litigation before any court or commis¬ 
sion arising out ot such disputed claims or out ot operations during 
federal control shall be in charge of the Companvs legal force and 
the expense thereof shall be paid by the Company; but the Director 
General or the Attorney General may, at the expense of the United 
States, employ special counsel in connection with anv such litiga¬ 
tion. 
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Execution. 


In witness whereof, these presents have as of the dav and year first 
above written been duly signed, sealed and delivered' by Walker I). 

Director (ieneral of 1 tail roads, and duly signed, sealed, and 
demered b\ the ( hicayo, A < a* ) ork and Hast an llringeratov Coin- 
pan;/ by its President, attested by its Secretary with its corporate 
s(al heieto affixed; such execution and deliverv on the part of the 
Company having been duly authorized and directed by a vote of its 
Poard of Directors at a meeting duly convened ami held on the 

r i ‘ i'* l^-b, and such action on the part of the Hoard 

of Directors having been duly authorized by vote of the stockholders 
of the Company at a meeting duly convened and held on the l*2th 
day of March. 1920, certificates of which meetings, duly attested 

bv the Company s Secretary, have been lodged with the Director 
(General. 

WALKKli D. HINES. 

Jhrrctor Hcmral of Hail roads. 

E. V. M. 

ClllCAHO, NEW YORK AND BOSTON 
REFRIGERATOR. COMPANY 
By C. R. COOPER. 

I'l'rttidi it f 

Attest: 

CEO. II. COCRTERMANOlIE, 

Nr/vv tan/. 


fsE.VI.. | 


| SKA I.. | 


]31 


The Director (ienenil of Ruilromls, 
Washington, 1). C. 


May 15, 1!)20. 


Sir 


The agreement between the Director <ieneral of Railroads and the 
Chicago, New A ork and Lost on Refrigerator Company, relating to 
compensation and other matters, dated March 12, 1920. is delivered 
by the Director (ieneral to the Companv and received bv the Com¬ 
pany upon the understanding: 

(1) That by proclamation dated December 24, 1919 the Presi¬ 

dent acting under the federal Control Act and all other powers 
him thereto enabling rclimpiishcd from Federal control effective 
the first day of March. 1920. at 12:01 o’clock A. M., all railroads, svs- 
tems of transportation, and property of whatever kind taken or held 
under Federal control, and not theretofore relinquished; and bv 
virtue of said proclamation and by the provisions of the Act of Con¬ 
gress approved-February 2N. 1920. hereinafter called the Transporta¬ 
tion Act, 1920, federal control terminated on said lir<t dav of March 
1920. at 12:01 o’clock A. M., ’ 1 ’ 

(2) That by proclamation dated Februarv 28, 1920 made after 
the approval of the Transportation Act, 1920, the President author- 



t KITED STATES VS. INTERSTATE COMMERCE COM. TO 

ized and directed Walker I). Hines, Director General of Railroads or 

su . ccessor 111 offK ‘ e > either personally or through such divisions 
agencies or persons as lie may appoint, to exercise and perform all’ 
and singular the powers and duties conferred or imposed upon the 
1 cs,den by lie I ransportation Act 1920 (except the designation of 
an Agent undcr Section 20(5 of sai.l Act), and to do and perform as 
h i ft, U ‘ “ res I , . ee 'f , as ,he President is authorized to do all and singu- 
!,nl, , ?■ an<l ,linl « s necessary and proper in order to carry into 
effect the piowsions ol the said proclamation of December *24 1919 

. A " v - m - * . .. *** **** 

(3) That the Agreement conforms to the standard form of con¬ 
tract. which after negotiation with the representatives of the railroad 

companies was adopted and promulgated bv the Director General of 
Kail roads; 

l;!2 (4) That all the terms and conditions of the Agreement 

were fully agreed upon prior to the termination of Federal 
control; and the agreement was executed subsequent- to such termina¬ 
tion; and that such execution by the Company was in pursuance of 
lesolutions adopted by the Company's Hoard of Directors and by its 

(•">) That subject to the Transportation Act, 1920, the agreement 
shall he understood and interpreted in all respects and shall have 
the same effect as d executed during Federal control- 

‘”T l»y its Secretary, with its corporate seal affixed, 

( >) i hat this letter, when signed by the President of the Com- 

Maich be i2 n i990 d t0 an( niade U part ° f the SJ,i<1 Agreement- dated 
Yours very truly, 

CHICAGO, NEW YORK AND BOSTON 
REFRIGERATOR COMPANY 
By C. R. COOPER, 

/Vc.svV/f ///. 


Attest: 
[seal. ) 


GEO. H. COURTERMANCHE, 

Secretary. 


133 Our property was turned back to us on March 1, 1920 and 
we operated it from that time to September 1 19*>() ’ Be¬ 
tween June 1, 1918 and March 1, 1920, our business was handled bv 
Vie l nited States Railroad Administration and taken out of our 
hands completely. During this time they cut off all division in 
le\enue. When it was known that federal Control was to end and 
the property was to be returned to us we made efforts to reinstate the 
arrangements regarding our compensation which obtained prior to 
Tederal Control. We tried to do this with the Grand Trunk, The 
Lehigh Valley and the Delaware, Lackawanna and AVestern 1 tried 
this personally and by letter but failed to accomplish anything and 
could not reinstate the division of revenue. 
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,, T^. re now l> ro «luc*ocl and offered in evidence as “Plaintiff’s 
Exhibit lo a certified copy of the acceptance liv petitioner of the 
Provisions of section 209 of the Transportation Act 1920 bein" tho 
sanie certified copy marked “Relators exhibit 1” attached to the 

onginal petition on file herein and for that reason not here set forth 
at length. 

The operation of the Compiiny f„ r the six months period ended 
September 1, 1J—0, resulted in a loss. 

There was now produced and olfered in evidence as “Plaintiff’s Ex- 
hihit 16 a certified copy of a report and order of the defendant 
Lorn miss uin which is the same certified copv marked “Relator’s Ex¬ 
hibit. 3 attached to the original petition on* file herein and for that 
reason not here set forth at length. 

P. 1 l e . re '2J! S now produced and offered in evidence as “Plaintiff’s 
Exhibit li’ a certified copy of tho application of petitioner for pay¬ 
ment under section 209 Transportation Act 1920, which is the same 
certified copy marked “Relator’s exhibit 4” attached to the original 
petition on file herein and for that reason not here set forth at 
length. 

134 There was now produced and offered in evidence as “Plain- 
, r i * Exhibit. IS a certified copy ot a report and order of the 
defendant C ommission which is the same certified copy marked “Re¬ 
lators Exhibit attached to the original petition on file herein and 
for that reason not here set forth at length. 

’I lie now ± m " 1,10 is !l ( '"P. V the iinicies of incomorution 

V}V* U !' 0l \Z-' , "* l“ a l' er wus "Herod in evidence as “Plain- 
tiff s Exhibit 19 the relevant portion thereof being as follows - “The 

purposes of said corporation are to manufacture, build, repair buy 
own or lure, lease, sell or rent for hire, cars of all description* both 
freight ami passenger, engine and other rolling stock used and em¬ 
ployed in the operation of railroads; to manufacture and deal in anv 
articles fabricated ot wood, iron or other metals; to purchase lease 
or otherwise acquire, use and sell and otherwise dispose of anv and 
all patents, patent rights, processes and inventions, and interests 
therein and rights thereunder, as mav be deemed essential or con¬ 
venient in carrying on the business of the corporation, with power 
to authorize and license other persons or corporations to manufac¬ 
ture, sell, use, enjoy and operate thereunder; to purchase, lea*e and 
otherwise acquire, manage, use. deal in and sell and otherwise dis¬ 
pose of any and all real and personal estate and plant and other 
property and things whatsoever, including stocks, bonds and other 
securities ot similar corporations, deemed necessary or convenient for 
the prosecution of and in carrying on the business of the corporation 
and in doing any and all acts and things incidental to or connected’ 
with said business; and to have and to exercise all the rights, powers 

and privileges appertaining to corporations under the general laws 
of the state of Maine.” 

We employed an auditor and lie made out reports of the opera- 
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tions of the company (luring the guaranty period which were filed 
with the ( ommission. 

Jdo All of the capital stock of the Company, except officers and 

pany of Canada " '* °"' lled by " ,e Grand Trunk Railway Com- 

. J' oss ,llan shipments that move out of Chicago are iced 

rorlt P n Jhp lng ' " ° a,ran f for > llis 'fing, pay the cost thereof, and 

cost nf i i, i a ?",' St “ le roada - We Pay our proportion of the 
<ost of King carload shipments, in excess of the tariff charge there- 

l pon cross examination the witness said: 

)\ e own no motive power, tracks, terminals, unloading stations or 
railroad property of any kind except cars. We receive milage, at the 
late of two cents per mile, from the railroads over whose lines our 
compensation for the use of the cars by the railroad com¬ 
panies. In addition, we receive from lines with which we have con¬ 
tracts other revenue m the form of commissions paid to us as com- 

emuv 'I'i *?, ICI , t - mg ,rt ' l S ,lt - The Refrigerator Company has no 
(ontiacts mill the lines west of Chicago, and some but relatively few 

of its shipments are delivered in the east by railroad companies with 
‘.I 1 .. 1 11 ,as ' l0 eontracts. The only compensation received by the 
Ketrigerator Company Irom these non-contracting railroads is the 
car rental or mileage referred to above. The company’s revenue is 
about equally divided between mileage and commissions, and this 
was true during the test period. The Grand Trunk Railway Com¬ 
pany of Canada paid about fifty per cent of the total commissions 
foi transportation over its Canadian lines. The route over which 
petitioners cars move east from Chicago includes the line of the 
(.rand 1 runk Railway Company of Canada, within Canada, from 
1 ort Huron to Buffalo. The Grand Trunk Railway Company filed 
an acceptance and made an application for guaranty under section 

i 2 9 . ranno ‘ aa y about i,s Canadian lines. I do not know 
ldO about them. During Federal Control Commissions wore 
done away with. Prepaid freight charges collected bv pe¬ 
titioner were turned over to railroad companies without deduction 
Sometimes we have had to stand part of loss and damage claims! 
iliera was such a case just a few days ago. The Company files no 
tariffs with the Commission. It collects charges in accordance with 
the tariffs of railroad companies. The company files no annual 
statistical reports with the Commission as provided for bv section 20 
of the Act to Regulate Commerce. Our accounts are not kept ac¬ 
cording to any system prescribed by the Commission. We have a 
contract with Boyle Ice Company in Chieago to ice ears at cold 
storage or on team tracks whenever we request them to do so The 
roads in the end pay the cost of icing except where the shipper pays 
e furnish cars for the shipper to load, trace his shipments through' 
notify him of deliveries and keep him posted. All these services are 
covered by the rate published by the railroad company. The shipper 

6—3882a 
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pays only the freight charges shown in the tariffs filed by the Rail- 
road Conipames which move the cars. We load cars for "the people 
on South W ater Street and charge them with the cost of loading. 
I his is merely a stevedoring sen ice and not a transportation service! 

I .1 . * tliiia ^ e carried mid we liill each 

month sending a statement of aeeount. When we extended credit to 
| the shippers at Chicago, it was with the approval of the local treas¬ 
urer of the Grand Trunk Railway Company 

The trade names “National Despatch” and "New York Despatch” 

indicate, in the minds of the shippers, routing east of Chicago, via 

I the Grand Trunk and the other railroads which have contracts with 
/ petitioners. 

During the guaranty perils! we did not receive any commissions 
from any railroads: our stall' had been largely disbanded and 
i-G was not reorganized until October 1920. W'e did not solicit 

iv . . "" r ■ , "T’ 110 effort comparable to our ordinary 

effort to solicit freight. • 

W hen I spoke of a division of revenue between petitioner and rail- 
road companies on direct examination I meant the commission which 
we receive for soliciting freight. We received no other division. 

(W it ness recalled.) 

After ISO7 we started out with a plan to specialize on dairy traf- 

“ • e 1,11 of i" the field and made a stndv'of the 

business. W e sent our men down Hast to become familiar with the 
business of the receivers, find our just what they needed and re, mired 

in the market how the business was .. there, so that when they 

met with the shipper in the country they were well informed. That 
gave them the knowledge of the business which they iv,mired Tlie-e 
agents conferred with the shipper as to the best method and practice 
of shipping, packing and caring for the shipment. We were in com¬ 
petition with other refrigerator lines and considered ii a trade ad¬ 
vantage to keep m close touch with our shippers, and did so Since 

we adopted this practice in 1897 our tonnage has .re than doubled 

We operated under the trade names of New York Despatch Refrig¬ 
erator Line and “National Despatch Refrigerator Line.” The trade 
name New N ork Despatch Refrigerator Line” has. in mv opinion, 
a value greater than all the rest of the Company put together This 
is because of the general relation between the shippers and the coin- 
pany and because of the Company's method of doing business 
L\ep\ shipper in the West and every receiver in the Last knows it 
Our practice is to accept everything in the line of dairy product- that 
is tendered to us where we advertise that we will take care of them 
. o far as butter, eggs and other dairy products are concerned our 
service is open to the public generally without limitation as 
L.8 between individuals or individual shippers. We own our cars 

and at our diuerent agencies own the furniture and fixtures 
Our cars are repaired for us under a contract. 

189 Thereupon Grume W (Jbkkne was called as a witness for 
the petitioner and testified us follows; 
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I am chief clerk of the petitioner, and from September 10, 1912 
down to the present time, I have had full charge of the investiga- 
, adjustment and payment of loss and damage and overcharge 

n,, l !T f h ;', VC rm , ntly m , a<le 11,1 investigation as to the amount and 
number of those claims that were paid in different, years and the 

paper shown to me is a correct statement of the number and amount 
of such chums for 1918, 1914, 1915, 191(5 and 1917. The petitioner 
investigated, adjusted and paid these claims, and afterwards they 
were prorated among the different carriers. If the negligence was 
tnat ol tlie petitioner there was no prorating. 

On cross-examination witness stated: 

In all the years from 1913 to date, covered by the exhibit there 
was no instance I can remember where the refrigerator company 
bore any part ot any loss and damage claim. The claims were ulti¬ 
mately paid bv the railroad companies. There might havc^ieen one 
or two claims shown in the exhibits where the petitioner had to pay 
all of it on account of some negligence, but I do not remember any. 

I only remember one, and that was since the time shown in the 
exhibits. 

p.T ll i e -. S ooo niOI i t l ' efcl r'n 1 '° " as offered in evidence as “Plaintiff’s 
Exhibit 20 and is as follows: 


140 


Plaintiff’s Ex. 20. 

Ratio Loss and Damage to Revenue. 


Amount paid. 

Eggs . .$40,836.20 

B ut ‘er . 1,570.001 

Poultry . 4,422.41) 

Eggf. 52,483.15 

Poultry . 4,826.82/ 

Butter . 10,673.39 \ 

Egg, s . 37,191.25 

Poultry . 6,192.74 

Butter . 9,635.22 

Eggs . 26,426.51 

Poultry . 5,877.52 

Butter. 7,279.15 

Eggs . 18,858.15 

poultry . 6.318.74 

Butter . 6,485.36 

Cheese. 310.18 

A, ‘lk. 36.15 


Proportion to 
revenue. 


9.6% 

~9.~% 

4 . 5 % 

1.3% 

7.4% 
2 . 1 % 
2 . % 

4.7%' 

2.5% 

1 . 1 %. 

3.9%' 
3. % 
2 . % 
1.3% 
2.3%. 


1913 


1914 


1915 


1916 


1917 
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dumber of (’bums Handled. 

L/I). O/C.&ice. Total. 

???« . 2971 1190 8807 

. 2210 1228 2588 

iy1 ' . 1525 1200 2725 

Average Nov.-Dee., 1914, January, 1915. 

On Basis of $2.50 per Ton. 

New York. $15.08 per ear, Icing Charges. 

Boston . 10.55 “ “ “ “ 

On Basis $4.00 per Ton, 1914-1915. 

New York. $25.09 per ear. Icing Charges 

Boston. 20.48 “ “ “ « 

141 Thereupon Jesse D. Shineman was called as a witness for 
the petitioner and testified as follows: I live in Chicago and 

am a certified public accountant, I was employed bv the petitioner 
to prepare its claim under section 209 of the Transportation Act 
1920. I prepared all reports called for by the orders of the Inter¬ 
state Commerce Commission. The paper shown me correctly ex¬ 
hibits the result of operation of petitioner for the period between 

March 1 and September 1, 1920, and the result of this operation was 
a loss. 

rf eri ^„ t0 " as now oftV * re<l in evidence as part of 
Plaintiff s Exhibit 24” and is as follows: 

(Here follows Plaintiff’s Exhibit 24, marked page 142.) 

142 At the time said part of “Plaintiffs Exhibit 24” was 
ottered and received in evidence the following colloquy took 

place in open court: 

i ^ 0l . lr 1 : * * * I do not think there is anv duty upon 

the Court in this hearing to do more than ascertain whether or not 
the petitioner is of a class entitled to relief under this section. I 
would not have to go into the figures. 

Mr. Wheeler: Not at all, your Honor. 

The Court. The exidenee is that this road, or whatever it is was 
operated at a loss during that six-months' period; and von have 
furnished certain reports tending to support that. 

Mr. Wheeler: Yes, sir; in obedience to the order of the Com¬ 
mission. And ] do not apprehend that any action by this Court 
will determine the amount of the deficiency or whether or not there 
was a deficiency. This whole matter is left open for the Commis¬ 
sion, notwithstanding any action by this Court. 










\et Railway Operating I acme (or Deficit ) for the Guaranty Period. March 


Income: 

Commissions 


Pl’ff’s 

1 to -August 31, 1920, as Adjusted in Accordaf 

Order of the Commisswr 
Audited during guaranty period. 


. “ “ —MR I) 

Icing Salvage. 

Car Rentals—NYD 

" —mrd. 


Operating Revenue 

Less Expenses: 

Floor Racks. 


Cleaning Cars.. * ’ .. . on 

Weighing & Stenciling. 1 . 

Tra\eling Expense. uno on 

Telegraph - .. 

Stationery & Printing. . .. mo It 

Rent of Offices . . . 

“ Telephones... . olol 

Salaries..... . „*?■!? 


Cars Destroyed. 

Depr. of Equipment. 

off. f. & f.. . ;;;;;;;; . 

Lubricating Cars. 

Taxes—Property 

Franchise. 

Income. 

Miscell aneous 

Car Rentals—MRD.. 


42.31 
6,405.00 


Total Expenses. 34,704.10 

Deficit . --'. 


f*Red in copy.] 


•$23,398.26* 


45.98 
6.183.00 

27,967.08 

$18,721.11* 


57.51 
5,923.50 

39,292.18 

$28,301.49* 


8.32 
5.907.50 

35,421.49 

$23,363.39* 


March, lirjo. 

April. 1‘rjO. 

May. lftjn. 

-*__ 

June. 1 J) 20 . 

July] 

$8,287.49 

2,807.19 

$6,753.91 
2,324.06 

$8,506.16 

2,188.01 

$ 1/0.08 
9,235.60 
2,405.28 

9,235 j 
2,825. 

211.16 

143.00 
25.00 

296.52 

52.46 
194.08 

109.1 

146.1 

11,305.84 

9,245.97 

10.990.09 

12.058.10 

12.315.1 

15,o29.88 
4,225.50 

11,956.83 

1,872.01 

19,529.46 
4,175.72 

14,773.18 

3,748.15 

17,993.1 
3,326.1 

803.20 

5.44 

109.63 

451.94 

36.86 

2,011.60 

1.450.56 

516.16 

64.61 

127.89 

475.94 

65.23 
1,997.15 
1,001.56 

560.39 
424.33 
388.14 
497.08 
91.91 
2,182.75 

1,829.03 

4.20 

480.19 

207.52 

251.70 
497.08 
97.98 
3,201.02 
2,614.14 

509.1 

391.1 

112.1 
4,627.1 

3,390.57 

16.61 

3,419.11 

16.61 

3.390.75 

16.61 

3,388.90 

16.61 

3,384.1 

225.00 

225.00 

225.00 

225.00 

225.1 


5,865 

37,156 

$24,841. 


































































Ex. 24. 


ce with the Provisions of Section 209 of the Transportation Act 1920 / 
Dated June 10th, 1920. ’ 





Sept.. ’20, to 

Elimination 


- s 


12/S1/21 

and 

1 !•'_'( 1 

August. 1920. 

Total. 

(page 2i. 

additions. 

10* 


$169.49 


$169.49* 

60 

$8,625.86 

50,644.62 

$120.24 

207.62 

04 

• • 

3,118.86 

15,668.44 

22.75 

13.68* 

96 

173.66 

479.08 

55.00* 

55.00* 

15 

284.44 

1,157.35 

45.00* 


■ 

12.202.82 

68,118.98 

42.99 

30.55* 


3,154.69 

3,154.69 




20.771.82 

109,554.52 

2,080.24 


99 

7.410.56 

24,758.93 

768.57 


• • 

1,234.00 

1,234.00 



• • 

13.20 

17.40 



05 

606.06 

3,565.05 



92 

265.34 

1.180.16 

.30 

5.52* 

64 

355.88 

1,624.88 


60.00* 

08 

505.88 

2,925.00 


76.25* 

90 

223.36 

628.24 

5.88 

22.96* 

96 

1.352.11 

15.372.59 



30* 

7.572.27 

14,451.26 

25.00 

2,669.16* 

• • 

10,030.66* 

10.030.66* 



88 

3.382.78 

20,356.99 



61 

23.99 

107.04 



•. 

600.72 

699.72 



00 

225.00 

1.350.00 

1,495.04 


• • 

125.00 

125.00 


62.50* 

71 


9.71 


9.71* 

• • 

152.29 

306.41 


30.66* 

00 

5.650.00 

35,934.00 

15,511.00 


79 

52.783.20 

227.324.93 

19,886.03 

2.936.76* 

23* 

$40,580.47* 

$159,205.95* 

$19,843.04* 

$2,906.21 


I 


Records Maintained in Compliance vdth the 


Adjustments 
as per 

'Fot it 1. Schedules. 


$50,972.48 

15,677.51 


860.08 
1,112.35 


68,131.42 


3,154.69 
111,634.76 
25,527.50 
1.234.00 
17.40 
3,565.05 
1,174.94 
1,564.88 
2,848.75 
611.16 
15,372.59 
11,807.10 
10,030.66* 
20.356.99 
107.04 
699.72 
2.845.04 
62.50 


275.75 

51,445.00 


°44.274.20 
$176 1 12.78* 


Totals 
as adjusted. 
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The Court: I will receive those, and overrule the objection. 

1 11 I hereupon E. J. Belanger was called as a witness for the 
petitioner and testified as follows: I am employed by peti- 

•il m ; 1 f‘ kc C£ "' e (>f 11,1 , ral ' s l )ass * n g Chicago gateways also dis- 
; " ;, ,r e, l ul l ,,ne,,t “> d solicitation of business. I have been 

« th the Company since March 20, 1910. I am familiar with the 
iai accountant s duties A movement of a car from Chicago to the 

Cr4 n f nd th «‘« loadod oast to destination illustrates a movement of 

car from Chicago to the East if the western end of the trip and 
the interchange at (liieago are omitted. Our inspector advises us 
e eh morning ot the cars that are (it for service. Upon receiving 
that information I distribute ears to Western connections for dairy 
loading and likewise to our Chicago team tracks to take care of 
< Incago trade. A record is made of this distribution. This paper 
shown me shows the number of ears on hand March 1, as reported bv 
our inspector and the distribution of cars to various railroads. -V 

This paper was now offered in evidence as “Plaintiff’s Exhibit 
2 ;> and is as follows: 


145 


Pl’t ff s No. 25. 


V v n i j . March 31st, 1918. 

iN. 1. 1). S on hand, 2. 

Out of shops, 20. 

5 R. L. Omaha, Nebr. 

*) ^ - R- Q. Galesburg, Ill. 

2 C. & A. Roadhouse, Ill. 

3 I. C. Dubuque, la 

3 C. A N. W. Clinton. la. 

2 C. G. W. Oelwein, la. 

2 Chgo. Team Track. 

Phoned Jensen 3/31, 3 P. M. 

140 When these cars are assigned to these different roads I 
communicate with our men at Elsdon yard, first by telephone 

and then hv letter, l liis letter shown me illustrates this method of 
communication. 11 

VvhlifJoi’” re i e - rm, , 1< ? 1 ' vas now offered in evidence as “Plaintiff’s 
H-xInbit 2b and is as follows: 







86 


UNITED STATES VS. INTERSTATE COMMERCE COM. 


147 


Plaintiff s Exhibit No. 26. 


J. J. Murdock, 

Asst. Agent Grand Trunk Railroad. 
Elsdon, Illinois. 


March 31st, 1918. 


Dear Sir: 

This will confirm phone conversation of date requesting vou to 
card cars as follows: hJ 


5 R. I. Omaha, Nebr. 

5 C. B. & Q. Galesburg, Ills. 

2 C. & A, Roodhouse, Ill. 

3 I. C. Dubuque, Iowa. 

3 C. & N. W. Clinton, la. 

2 C. G. W. Oelwein, la. 

2 Chicago Team Track. 

Yours truly, 


C. II. COOPER, 
President A* General Manager. 


148 I know this distribution order has been complied with 
. } v hen, on the following morning, I receive Form 77, a copy 
of which is now shown me. 


This paper was now offered in evidence a* 
27’’ and is as follows: 


u 


Plaintiff’s 


Exhibit 


(Here follows Plaintiff’s Exhibit 27, marked page 149.) 


150 


M hen I get this report I personallv check the report to 
see if my orders have been complied with; then I turn the 
report over to the car accountant and he enters the movement of 
the car in his car record book. This paper shown me is a pane of 
the car record relating to the movement of car 14277 The colors 

of the ink have some significance. The record is clear and intelli¬ 
gible to one familiar with it. 

k ? 000 r °T d " a , s ‘hereupon offered in evidence as 
1 Idintiff s Exhibit 39 and is as follows: 


(Here follows Plaintiff’s Exhibit 39, marked page 151.) 

lo2 After the ear accountant enters in his book the record of 
the movement of the car he works the ear board. This 
photograph shown me is a repersentation of this ear board. We 
have tags with numbers that correspond to our ear numbers. When a 
ear is on a particular line of railroad he hangs up a tag against that 
line as indicated on the board and as the cars are changed from one 
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are /'hangedaccordingly, so that tiiis board 

,, r . '.,r P lo^ tod °i ral !,' oad ? !’P° n " hidl all of petitioners 

, are located. \\ o have hoards which represent different roads 

according h\ *** PaSSeS fl '° m °" e road to a " 0,h ' 1 ' tl<e tags are chang'd 
hibit ' 4 4” a ml T^as f o 1 lows i™ e ' idence as “ Plaintiff ’« Ex- 

(Here follows Plaintiff's Exhibit 44, marked page 153.) 

J-)4 \\ 0 get advices from the shipper as a usual thing. This 

pnper shown me is a copy of a letter of advice from a shipper 
as to movement of car 14277. Clipper 

and is^ 1 follows** ° licrcd in evideuce ad “Plaintiff’s Exhibit 29” 


155 


Pl’t’ff’s No. 29. 


Jowa City Produce Company, 

Dealers in 

Butter, Eggs, and Poultry. 

Mr. C. R. Cooper. T °" a CUy ’ U ’ ApHI 20th - 1918 - 

General Manager New York Despatch Ref’g Line 
Chicago, Illinois: 

and'P^fieV'i'r Shi| ’ pC<I , N - V V, r) ' K - 14277 «> Great Atlantic 
and I a ho lea ( ompanv . erecy City care of your line Penna. deliv- 

,!■ • ,. P,1IS ca J con ams 4o4 eases eggs billed “Do not ice in transit ” 
kind^see that there is no delay enroute advising us passing at 

Yours truly, 

J. JONES, 

^ !P • Iowa ( if if Produce Cortipani/. 

lo(> \\ lien ;i car passes from a western line to the Grand Trunk 
Western we get a report, and a similar report, is furnished 
theieaftei when the car passes from one road to another. The paper 
shown me is a copy of such a report. ' 

This paper was offered in evidence as “Plaintiff’s Exhibit 30” and 
is as follows: Im 

(Here follows Plaintiff's Exhibit 30, marked page 157.) 

15S When the car is delivered to the Grand Trunk Western it 
, , , 1S )vaylnlled and a copy of the billing is sent to us and is 

checked with the shipper s advices as to icing, destination commodify 
and consignee. If any error is discovered we immediately take up 
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Mith billing station; likewise if there be any error in the rate ap¬ 
plied. I he paper shown me is a copy of the waybilling referred to. 

t,;Jf h Qi^ PCI j WaS th ! r f 1 u P on offered in evidence as “Plaintiff’s Ex¬ 
hibit 31 and is as follows: 


(Here follows Plaintiffs Exhibit 31, marked page 159.) 

1()0 Oui office also calls for what is known as a forwarding 
report, which shows the time the car is received at a statioif 
and the time forwarded. The paper shown me is one of the fo ! 
warding reports. e Ior 

hiW» h w? Per i' vas th ? r ?, upon offelo<1 •" evidence as ‘•Plaintiff’s Ex- 
mbit 61 and is as follows: 


(Here follows Plaintiff’s Exhibit 32, marked page 161.) 


lh- After the billing has been checked the shipper is notilied 
by an advice card, of the passing of the shipment through 
( lneago gateways, the date forwarded, to whom consigned and the 
contents of the car. The paper shown me is such notification. 

The paper was offered in evidence as “Plaintiff’s Exhibit 34’’ and 
is as lot lows: 4 

(Here follows Plaintiff’s Exhibit 34. marked page 103.) 

164 There is a report made up in our office called a manager’s 
ttnfl) . re P°rt -the purpose of which is to advise our Eastern >™,‘e- 
sentatnes and also the car accountant of the passim* of the car 

Ch,faR0 The paper shown me is a 'com- o sue. 


a report 


opy of such 


is S’follows": WaS 0ffered in evidence “» "Plaintiff’s Exhibit 33” and 

(Here follows Plaintiff’s Exhibit 33. marked page 165.) 

166 When the car passes off the Grand Trunk Western at Port 
a report. 1 ** S an °' her report Tho P a Por shown me is such 

is ^“folbws: " aS 0ffeled * n evideUt ' e ils “Plaintiff’s Exhibit 35” and 
(Ileie follows Plaintiffs Exhibit 35. marked page 167.) 
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AGENTS AT ICING OR JUNCTION STATIONS EAST OF CHICAGO WILL PLEASE ADO SUCH CARS AS ARE NOT SHOWN HEREON. 

CONDITION is 

What was condition of ice? Answer__ * j_ , 

Was .waste pipe probed and free from stoppage 7 Answer„___ 

|A| r * J * ■ 

Was there any leakage or overflow 7 Please state where, cause of same, or if in gdOd condition. Answer _ x ‘ . 

• » • 


SALT 


A-rount 

Add'd 


V 










Please report bv lette v promptly any damage to property to your Freight Clain^ Agent and to 


C. R. COOPER, Pres, and Gen’l Mgr., 

181 QUINCY STRICT CHICAGO, Itt. 
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Agent at 


19 


18 


f^evv fork .Despatch Refrigerator Line 
National Despatch Refrigerator Line 

'■-h'-rtgo. Nca Yr< & dj^'or Ffpfrige'ato- Co. 

. FZr * i Station on_ 

le«o MPurt by Ui mo,I, « pe- heading, beW fro,got way-biM via il.es* lines pass.rg ye„, Station. 


t-U Form t* 


_. R. R. 


WAV-BILL 

1 CAR * j| 


t *.. 'T*' 
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! jj 

, »8WiA|f 'j 

. _ * ;i 
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1 | 

t ROM 

!_|_ 
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i 
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. !.|~ 

1 

! 

Apr j 28 i 

1 

1 3458 

i 

i 

14277 ;;yd : j 

• j »l 

58 ! 
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Blue Island •' I* 


OtST i NATION 


CONTCNTS 


f *• I * 


ANN!VAt 


riMr 

fl 

i 




Datc 
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^OWD *• 

f • w 

If- 

D»y« 

1 

In 

{ 

*1 


OCPAPTOPt 


No w m 


- 1 . V' cc i 

• ALT 

-f; A«eunt in Car 

• k !• ®" *"'*«! 

p m j ItilimMt4j 

A iO *4 

Am««Rt 

Add *4 

!? 


— —— - — 


2Z 8 50 PM 


x Ko.JO. 

! J Uu States, €x relatione. 
.Chicaeo u eW York a- Boston Re- 
jfri t erator Company,a Corporation, 

Appellcjit, 

* _ V£Jp 

ntel ' E tate Commerce Cocrloeion. 


I i 


x V,eight' 24, 062 ;r 
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lp a£« 160, 
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..r w,u. M u^ecesMRy T « «*■ ca.a UW:N TMev teQL , (Re LC5s ? ' , - 

AGtNTS AT ICING CR JUNCTION STATIONS EAST Qf- ^M TaT T ^ ^ CALLRD HU * ,C,N ° «"*™UCTlONS «... 

CAGC W ' LL ADO SUCH CAPS AS ARE NOT SHOWN HEREON. 

What was condition of ice? Answer CONDITION 

W“ wa ” e p,pe p ' oW "f *• w~L,,r.~ ~' ~ —7- -t..:._ 

Wjs there an f iejkege „ ove,fle*-> p le ,, 0 , , , ' --- 

_ SWe “"’ e,e - cause 'I ■" good ctmdiim,,. Ar.swo,. ; _ . _ •• ' 


> report by letter D'orrnfik/ u ' . -— 

-Jinige to property to your Freight Cairn Agent ano 



to 


.C. R. COOPER, pres, and Gcn l Mgr.. 

* *81 QOlNCY STREET CHICAGO, ILL. 
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INITED STATES VS. INTERSTATE COMMERCE COM. 89 

168 m 1 ' 0 ! 1 n 0n r ,>assc8 I'f'liiware, Lackawanna & Western 

at clack hock, we get from our representative in \ow York* 
a notice to that effect. The paper si,own 'me is such a notice. ’ 

is Is'foHows -" i,S ° ffcml ovi,lcil<,c i,s “Uaintiff’s Exhibit 30” and 

(Here follows Plaintiff's Exhibit 30. marked page 100.) 

170 Me also get a report from the Black Rock agent. The 
paper shown me is a copy of such a report. 

This paper was offered in evidence as ‘'Plaintiff's Exhibit 37” and 
is as follows: 

1-9 Alere follows Plaintiff's Exhibit 37. marked page 171.) 

1U When the ear arrives in New York or any other destina- 

lon : " c S e( another report from our agent. The paper 
shown me is sueh a report. ^ ‘ 

This paper was offered in evidence as “Plaintiff’s Exhibit 38” and 
is as iollows: 

(Here follows Plaintiff’s Exhibit 38, marked page 173.) 

174 We have advices from the different stations, of the icing of 
all ears. Me send out forms calling for that information 
ihe paper shown me is an icing report on car 14277 at various sta- 
tions along the line. Y hen this paper leaves our olliee it is filled 
out up to and under the word “contents” at the top of the column 
The entries following that column, that is. the entries regarding 
Arrival.” “Departure” and “lee,” are made by the icing station’ 

This paper was offered in evidence as “Plaintiff's Exhibit 41” and 
is as follows: 

(Here follows Plaintiff’s Exhibit 41, marked pages 175 17(3 177 

178, 179, and 180.) ’ 

181 The notice to shippers of daily service which petitioner 
. , undertakes to accomplish, is shown hv circular number (31 in 
evidence. This circular is gotten out several times a year and is sent 
to all shippers and patrons. About three or four thousand are sent 
out in the course of a year, and this was done each year prior to 
Federal Control 1 he paper which is shown me is a rate sheet which 
we send out to shippers whenever the railroad rates are changed and 

the same people receive them as receive circular number (34 above 
referred to. 1 

^ 9 ? hlS j P ^ per no "' offel ' cd in evidence as “Plaintiff's Exhibit 
and is as follows: 


(Here follows I laintift s Exhibit 48, marked page 182 ) 


00 


UNITED STATES VS. INTERSTATE COMMERCE COM. 


IS 


O 

V> 


I lie papers now shown me are correspondence with respect 
to shipments moving in our cars, and are illustrative of the 
manner in which shipments are handled and attended to. The per- 

r"nV Li,l,y «F B ' Gl i esha,n ' C ‘ R ' Co °^- H. Kerr, and R. 
It. Hohten. are othcers and representatives of petitioner 

rhese papers were now offered in evidence as “Plaintiffs Exhibit 
4 ; > as illustrative of the manner of handling the business of peti¬ 
tioner, and are as follows: 1 


( Here follows Plaintiff’s Exhibit 45. marked pages 184, 185 180 

187. 188, and 189.) 


100 


Hrand Trunk Railwav System, 
11*2 West Adams St., 
Chicago, Ill. 


<5-19-124. 


June 5th, 1922. 


Mr. W. A. Lally, 

General Agent X. Y. D., 

181 Quincy St., Chicago. 

Dear Sir: 

W. G. Howard & Co., Chicago—Dressed Poultry. 

r.Mlor date of .fan. prd. V <i. Howard & Co., Chicago shipped 

r: ,y s <I| T !W '! I" their order, r.ondon. England, notify 

Aerr l»ros. via New 1 ork. on Roth’s contract 019, billing inland 
charges prepaid to New York. 

The Lehigh Valley have billed us with $8.40 to cover lighterage 
on this shipment. We issued bill under date of February 3rd, copy 
attached, and wrote \\ . G. Howard A Co.. 229 Xo. Wells St., Chicago 
requesting them tf» favor us with check for the amount Again’ 
wrote tliriii mater date of April 2»th, hut so far have received no 
acknowledgment <>i our letters or check in payment. 

Me are being pressed by the manager of 'lighterage and foreign 
freight department. Lehigh Valley at Xew York for settlement of 
this outstanding. \\ ill you kindly take up with shippers and en¬ 
deavor to secure check in payment? 


Yours truly. 


(Signed) 


C. A. GORMALY, 

Foreign Freight Agent. 


CAG/M. 


POSTAL TELEGRAPH - COMMERCIAL CABLES 
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IlilKClS CENTHAL RAILROAD COMPANY 
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New' York Oespatc^'Refrigerator I we 
National Despatch Refrigerator i.ixV 

CMICA60,*ewr0*K A*C EU3ST0H HtFRIOCKATOA CO 


c. m coo«». 

0(0 M COU>T>M«NCHt. 

•<*■■■»•■< «n 

••jit* *os • tat atititct itaiit 


W. A. UUf, 

•matt m 

• jAMCa 

«M«t 

I. J HuNau 


'tiir«o>li >iu« ’ i 
1 **M 


OCNIAAL OFFICII 

CHICAGO Jure 291^2. 


No.3882.Special Calendar No. 30 . 
United Btatee.wc relatione, 
ohioago.New York * Boston Re¬ 
frigerator Company,a Corporatio 

Appellant 

it® Commerce Commission. 


JPage 189i 


Ftie r No. 4T9 .t (< 


Mr. C. A. Jormaiy, F. 7. A. 
Grand Trunk Western t i ' 
Chicago, Ill. 

’Dear Cir;- 


5 f j,, r . 5th fl ,„ G ... . In accordance with your r#«ue*t 

t :h«ci ^C- F 40 h,r ” Ua »• #. Hward 

^ C - t0 Co ' or ll«hteraga on tale shipment. 


tijl dated ar.i. race:pied a ..4 returned 


Please he good ancugli to hava. 


r ® . and oblige, 


lAl.'LW. 


Yj^re truly, 

v. A. LALltY 

larerai Agent, 
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GRAND TRUNK RAILWAY SYSTEM 
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GRAND TRUNK RAILWAY SYSTEM 
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Interstate Commerce Commission 
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Chicago,New York & Boston Re- J 
frigerator Company,a Corporation,J 

Appellant, ) 

JPage 201 

Interatat* Cpmnjg raa Conmin fll^. ) 
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Xeh-York Despatch Refrigerator Line 0 
National Despatch Refrigerator Line 

CHICAOO.NIWVDftK AND BOSTON NEFRlfltNATON CO 


c. a cooaca. 

*»• MMa«i Mm*. 

•■o *» COUKTMaAMONt. 


•»» a amiwcv I’aan 



». A l_AL.lv 

•MMMa. Al 

• « JAMIt 

AMN 1 


•CMIRAL Ofrictt 

CHICAGO August 16th, 1921 , 


No,3882,Spooial Calendar So,30. 
s tateo,ax relation#, 

Si^ 0 r e V ork * B °»ton Re- 
rtgwrator Company,a Corporation, 

Appellant, 

W T8 . 

eretato Conmeroe Conmieeion. 


?a«o 804, 


Pll# Wo, 206-B, 


•* r * C, Holden, Agent, 
‘Tir Rer c . I.lr.e, 

New York, N. Y, 

Deer Sir;- 


WYC 5f>f3a shipped front Urdol.n, 
Ill., Aiifr.4\ l?th.- Car parked Kankakee Augurt 18th, and 
me muted in oonnactJon with th* LaUgh Velley. I.have 
taker, up with Agart at Hiagara Pane to divert to WYC, St. 
Jcnra Tx:a delivery. 


kindly wire Prank Atlale Produce 
Coripary, U«*-. tn, Ill., arrival of oar, tending fopv 0 f your 


wlr# to O' 


fite. 


xj?A 


/ 



Y-j"k tr.ly, 

C.. COOPZ?. 


President 1 Osr.erai Manager. 

.flf 
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GRAND TRUNK RAILWAY SYSTEM 
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^Xl2 RK ^ ESPATC,i Refrigerator Line 
national Despatch Refrigerator Linf 

CHICAGO, NEW YORK AND BOSTON RCFRIGCRATOR CO ^ 


c. a cooach. 


"*** B * l? Manama 

H COUNTIMANCNL 


••• •uimct ar»«rr 



W. *■ LALLV. 

•»«•« A4 

« JAM«» 

AM NT 

V. J ■(LANQU 


tMMOMM RM*|R 


9INKML orriccs 

CHICAGO 1)., 


SltJd 2 st?t« a i x c Jijrff r Ho * 3 °. 

Chioa«o 9 a« r 1 *5 Relation*, 

«•- 

r 0 ®«P«nr.* Corporal™, 

App.ll.nt. 

Interstate nniwn a 

Oonulooion, 


?l!< 


p ««a 208. 


/* 


' i .• .T-i. 


Icwa City *n«uco C 0 . f 
towa City, Iowa. 

G*Qt*fanu0n^ 


14277 ahlppad by you on Atri?. 

wty, N, arrived a$ Part 
for wheel a. * 


rji norry to advteo that I,TD 
„ ?oth with 3gga deatinad J traay 
Huron tunnal te-day dleat.'.ed 


«» *• I 1. r«» «, 4 


8811o 1 ting yoar patronage,, v-o are 


tour* truly, 


£J 13 


A 

/ -• 


«o .T, »7, Tallacher, AfBr.t/ 
Per Keinoa, I : wa, 

/$ ? 


Q. R. COOPEIi, 

President * Gtmari,.,. , 
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fi 





New-York Despatch Refrigerator Line , 
national Despatch Refrigerator Line 

CHICAGO NtWYORK ARK BOSTON NIFNlGCNATOft CO 


e n. coon*. . 

*•*•••«»* MW MMOlB 

•to. M. COUHTVM 4NCH| 

•it*r4a< 


tOTT« 0O»-0, 101 Aviator ■T»*rr 



w. 4. I.ALLY. 

••■••A. 

• ■ 1 J AMIS. 

I. J ■CLANOtn. 


1 MGC 

lAtONM »4t*BN * * 

' Mil 


• INMAL OFFlCtt 


>>r. K r.nw urrrwia 

CHICAGO April 2ta, v :?. 


C ** aBd * r *0.30. 

Chlo««e,*a»York 4 Boston Ra- 
rrlgarator Company,a Corporation, 
t> Apptllant, ! 

Intaratate Comoro# Comaiaaion. ' **** 


File B/L 17649, 


Vr. 0, A, Woodard, £ r»*nt; 

Orar.d Trunk Pail road, 

B_.ua 1 b 1 Eli u, Ill, 

Law Slr> 

Plaaaa fafer to Blue I ala nd to 

I> sto$, tfaaf*, rayMll .2737 of April 23rd, covering !.TJ,X 3157. 

Ihia ahijcrent* weit'nd 15,090# and 
waO'fcllled out at the carload rata. Should tV.it not have 
heart feilltd out aa 20,000#, Arrange to make cor rentier., 
furnishing us w.th i-up/ of na.i.e, figuring it or, vnatevor hurls \c 
th* cheapest, corlcad'c-r I.Ci, 


scbA, 


Your e tniiy, 

C. «. C00?2VU 

President fc fer.eral Manager, 
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Received this day from 

« 

to T>e switched t o 
Car 


CHICAGO, KlLWAUEEB A ST. PAUL RAILWAY COMPANY. 

O f \ m 

■CHICAGO, Station A/gffl g g. 


mtgt) !prt . Col d fits. aect J. g. ihlt. * Co, 


.K B. 9153. 


o T-mtp. 


e.id tc cont»ln_3^3 bx» a-d 4 W>1« ?roz. Piter fcteh t it.OOO 

Con.-gri.d to. IM >. ^*ni^ * Pot, _o*r. Bo .ton T.ra, Cold Rfru. 

Destination_ 


Kaet Boston. ¥aae 


Pj» 


ujon which only switchin* ntM pubiithod by (hi. CoB^ny.^ <*»r 0 -«d. Thi. 

_ M * 


Coicp.ny do., sot wm, iay r.« p on.lM: ity for count or conditio*’.,.' fr.ijht 
ts said. car. 


wi^SOOOjTcrushad^ca 5 !^ ^ t sIit^tp 4 U 10 Coni4 «^« Re-ice 

-ce ana x0> salt at Pert Huron Ytonntl and Cotaaa ^Tct. 

/..J. *. Pierce 

Agent,CJi&STP By, 



(£ 


.ppere Signature. 


r*? 

5si£\?«nn i &* 

service performed. ompany recel/ed a switching, charge only for 


Wo»3863«Sp«elal Calendar Io. 30 « 
^Ited States .ex relaUtma? * 

Al 


p aff# 211* 
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Nk>v York Despatch Refrigerator f ixf > 

* ATIOXAI I>KSPATCH REFRIGERATOR [|\f 

CHICAGO, new YORK AND Boston re.p.gchaon CO U * *' 


C. a coo a,. 


M »a Ml* 

H COUNTCMANCMC. 

f ««M> T« 


••• WIKI tTHtr 



w A CALLY 


>> ■ -<««(• 

Mist 


I »*•« 

UlMNONIt 

)2“ 


aCMCNAL OPVICCN 

CHICAGO Ajrtl , 1-^2, 


Vr » 0. A. Woodard, Atrr.t, 
9 er.d Trank 3a II uray, 


Ulue Island, Ill, 
2‘.‘i«r Sir;- 


V s - 17M*. 

^•Speeial Calendar Ho,30. 

United States,ex relatione. 

Jhioa«o.IIeir York k Boston Re- 
l&erator Company,* Corporation, 

c.£n. l £:- j rae * n3< 


»«• «a» Of Aj.r-1 23ra, c ««“^ 






at Chicago with 6000# cf ic; 0t 
ll you kindly have rn-^e bii’er 
'rr ’ o.Uiont 


0 ‘ tB waii inltifa 1 / iced to caducity 
wfccc^wae omitted fivr. your billing! 
u. A.^r.ishi-^ vj with a copy of-your 


KJ3A, 


Ycur6 truly, 

C. R % ccrr>.R, 

« 

Fresl Jent 4 hnneral Yanagcr, 


/ <J-y^ 
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Interstate Commerce Commissi 





a» tw nwlw at* Mm 


t urnmt Owm w 


MEW YORK DESPATCH REFRIGERATOR LINE 

NATIONAL DESPATCH KnOOCMTORUM — 
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A i • , ' ' 
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No,38S2,Spaoial Calendar No,30, 
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Chicago ( N«w York A Boston Ra- 
frlgerator Company,a Corporation, 

Appallant, 

intaratate Comneroa Commission, 
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Grand Trunk Kailway System 

•/ y 

Western Lines. 


Chicago, February 3rd, 1922. 


Mr. W. G. Howard & Co., 

229 No. A\ ells St., Chicago: 

#538. 

Via LV and White Star Line. 

lor Prepayment of Lighterage charges as follows: 


Car. 


Bill lading 

Destination. number. Date B/L. Weight. Amt. 


NYD 14234.. Liverpool, Eng... #236 1/23 13,800 

To lighterage on 200 boxes dressed poultry. $8 40 

SS “Vedic” Pr. 60 N. R. N. Y. 

1^2 A. T. Ullmann Company, Inc., 

231 No. Wells St., 

Chicago, Ill. 

Mr. W. A. Rally, ChiCag °’ July 2 ° th ' 1921 ' 

General Agent New York Dispatch Kefg. Line, 

181 Quincy St., Chicago, Ill. 

Dear Sir: 


of 
and 


On July 26th we shipped NYD 1182 containing 650 boxes 

poultry to the Engel Company, New York City, N. Y. via Gra 

Trunk NTD—I). L. & W. delivery, shippers’ order bill of lading 
mvmg consigned same to the order of A. T. Ullmann Co., Not Inc 
New York City, N. Y., notify the Engel Company, New York City’ 


Trunk—N\ D—I). L. & W. deliverv, shir 
hav : - 

N 

N. Y. 

r I his letter will be your authority to deliver said car to B. W. Otis 
r ii- 173 Duane St., New York City, N. Y. upon deliverv of bill 
of lading \\ e ask that you kindly take prompt action in notifying 
New lork Headquarters of this change. 

Tours very truly, 

A. T. ULLMAN CO., Not Inc. 

P. S.—We have advised our bank to-day bv letter to advise their 
corresponding bank to deliver draft to which bill-lading is attached 
to B. V . Otis & Co., upon payment of draft, and they in turn will 
surrender bill-lading when taking delivery. 


(Here follow reproductions of pages 193-216, inclusive.) 
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‘' ‘ (ion u l loZliiZTjnH! !h e K e :' Ghica K° as a destina- 

T-er. That is .■alkTa ^on^maon t Z ,rep,ion ° f ,he ?hi P' 

paid u i^aS IzH::: r ds and , if 

The car is then switched <»nd I j 1 0X01 ^ ie railroad company, 
'he (irand Trunk wLen, lilitZl Connnnv''"'^!^ 0 " "‘ C tracks of 
of ChK,«,> under our direction and u,,,uVtiie'Mu^ued 

nliZ 1 " Itcn I 

cars carded to t|, f > w ^ i ll(, ) 1 1 petitioner orders the 

iiiakes deliverv. It !'""I 1 r"’ 0 G , rand . Tla ">k Western 

that enable us to keen record • of 7l'°' 1111 d '* radrot,d ‘"om panics 

Grand Trunk a .-nt o ' °f the movements of our ears. The 

the ear. This'Mil J" n ' Z' .'VT. n,ake V mt ,hc «aybill for 
the waybill. It j< railroad v r ,!,' .!*i''* a "d the ear moves under 
the ear through to destination . , I • 10 ortmnal waybill follows 

Tier, but the Grand Trunk retain 1 - 7 '! ’"Z >-V "‘® d ^ iv(,rin R <ar- 
the petitioner for its information' "t'L „■) V'lf’ ** a fur,,ijJ ht<l 
^tructions as to wh it to do with ti e rri ' a '^ 1 ^ contains the in- 

With the ear. AIOh n t„ ts‘JhTJ h<? Z i,ioner has no man 
thev are routed in our ear tL ' °" ? Ur ° rm of wa . vbi » when 
toad companies—the established r ° U,eS < he rail ' 

routes that thev U oHinar^iv 1 MlonVI' < ' ,M TT ler ^ 0i, ? follo ) vei1 ,he sal »e 

vSsi 

the Gram! Trank few^r*" 10 " of « he ' Others’and Dimd^of 

Iteeember 22. 1021. and the order wai ntU 

had been'hehl. Cthf clml4!o7tXl ° f ^T* "f 
certified copy is as follows: * 3 Carner bv rai ^oad. This 

Pl’t’ffs — 46. 

Interstate Commerce Commission. 

Washington. 

mission° def hereby^certj'fvOhat*tKe altleb !? tCrrt f te Co “* Com¬ 
eat ion tiled December 2 ° 1Qo 1 „‘j‘ f e are hue copies of appli- 

entered Februarv 20 1922 In the aIh A ° f , the Commission 

P "W<«>•-' 
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0P> 

Hold the Positions of Officer or Director of more than one Carrier, 
the originals of which are now on file and of record in the oflice of 
this Commission. 

In witness whereof I have hereunto set my hand and affixed the 
Seal of said Commission this 5th day of April, A. I). 1022. 

[Seal of Interstate Commerce Commission.] 

GEORGE R. McGINTY, 
Secretary of the Interstate ('ommerce ('ommission. 


220 Before the Interstate Commerce Commission. 

Application of The Grand Trunk Railway Company of Can- 
ada under Paragraph (12) of Section 20 a of the Interstate Com¬ 
merce Act on Behalf of Certain Persons for Permission to Hold at 
One and the Same Time Official Positions in Two or More Carrier 
Companies. 

W. C. Chisholm, 

Solicitor for Applicant. 

Dated at Montreal, Can., this 19th December, 1921. 

221 Before the Interstate Commerce Commission. 

Application of The Grand Trunk Railway Company of Can- 
ada under Paragraph (12) of Section 2On of the Interstate Com¬ 
merce Act on Behalf of Certain Persons for Permission to Hold at 
One and the Same Time Official Positions in Two or More Carrier 
Companies. 


(1) The Grand Trunk Railway Company of ( anada presents this, 
its application to the Interstate Commerce Commission under para¬ 
graph (12) of Section 20a of the Interstate Commerce Act, on behalf 
of persons holding official positions (including that of Director) in 
The Grand Trunk Railway Company of Canada and in any of its 
affiliated or system companies within the United States for the pur¬ 
pose of securing the consent of the Commission for said persons to 
continue to hold, or to hold after December :»1, 1921, such official 
position or positions in The Grand Trunk Railway Company of 
(/anada and its affiliated lines in tin* l nited States, and in support 
thereof states: 

(-) I he brand irunk Railway System and Atliliated 
Lines are as under: 





§4 I XITED STATES VS. INTERSTATE COMMERCE COM. 

Grand Trunk Railway System: 

T Un£d sl a S Unk R “ ilway C ° ,n P anv of in the 

(Jrand Trunk Western Railway Company. 

I he Grand J rank Junction Railway Company 
Detroit, (,rand Haven and Milwaukee Railway Comnanv 

'n,e p' '^ gm n V / ,U . 1 M,lsko « on Railway Company P " 
rn , PonGae, Oxford and Northern Railroad Company 
rhe Detroit & Huron Railway Company ' ' 

International Bridge Company. 

St. Clair Tunnel Company. 

1 he Affiliated Lines are: 

! ii'Mtro;; n :;;:rTr l ; va i l r,im i ,;,,i >- m,<i i,s ««wdian«. 

*.- 

The Belt Railway Company of Chieii.ro 

Atlantic and St. Lawrence Railroad Company 
Portland Elevator Company. 

mi 6 "’ £, nglan , d Ele 'ator Company, 
t he hamplain and St. Lawrence Railroad Company 
l ie tinted States and Canada Railroad Com an y " 

\ ermont and Province Line Railroad Company ‘ 

3°c.X™t. u "" . . .. * •>»»«».* 

Michigan Air Line Railway. 

Bay City Terminal Railway Company. 

(d) The Grand Trunk Western includes the f, n • ^ 

whose Property is operated under implied lease f R 

... , ag ° and Kalanm200 Tp »>"n«l Railroad Company. 

includes the foMowing^ Railway Company 

implied lease: ' " ho '° Property is operated under 

Grand Rapids Terminal Railroad Company 

are ( ainn!ie e r- ,hSi,lil,, ' iPS ° f " ,C Vermont Railway Company 

Central Vermont Railway Company. 

Southern New England Railroad Corporation 
Southern New England Railway Con any 
Bethel Granite Railway Company. ' ' ' 

Southern Vermont Railway Company 
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(7) Atlantic and St. Lawrence Railroad Compnay owns a railroad 
from Portland, Me., to Island Pond, A t., said railroad being 

rn leased to and operate by the Grand Trunk Railway Company 
of Canada under a 909 year lease. The Grand Trunk Rail¬ 
way (ompany of Canada owns two shares, par value $100 each, of 
Capital Stock of the Atlantic and St. Lawrence Railroad Company 
out of a total issue of $5,484,000. A Lessor Company making re¬ 
port to the Interstate Commerce Commission. 

(8) Portland Elevator Company owns an elevator situate at Port¬ 
land, Me., said elevator being leased to and operated bv the Grand 
Trunk Railway Company of Canada in conjunction with the opera¬ 
tion of the Atlantic and St. Lawrence Railroad. The Grand Trunk 
Railway Company of Canada owns all of the Capital Stock of the 
Portland Elevator Company. A Lessor Company which has not 
made annual reports to the Interstate Commerce Commission. 

(9) New England Elevator Company owns an elevator situate at 
Portland, Me., said elevator being leased to and operated by the 
Grand Trunk Railway Company ot Canada in conjunction with the 
operation of the Atlantic and St. Lawrence Railroad. The Grand 
Trunk Railway Company of Canada owns all of the Capital Stock 
of the New England Elevator Company. A Lessor Company which 

has not made an annual report to the Interstate Commerce Com¬ 
mission. 

(10) Champlain and St. Lawrence Railroad Company owns the 
railroad between the Canadian International Boundary Line and 
Rouses Point, N. V. The railroad is operated by the Grand Trunk 

Railway Company of Canada under an implied lease. All 
L_.) of the Capital Stock of the Champlain and Si. Lawrence Rail¬ 
road Company is owned by the Grand Trunk Railway Com¬ 
pany ot Canada. A Lessor Company making annual report to the 
Interstate Commerce Commission. 

(11) The I nited States and ( anada Railroad Company owns the 
rad road between the Canadian International Boundary' Line and 
Mnssona Springs N. Y. Tlio railroad h operated !.y' ilio Grand 
trunk Railway Company of Canada under an implied lease The 
total outstanding stock is $219,400, of which $218,925 is owned 
by the Grand Trunk Railway Company of Canada. A Lessor Com¬ 
pany making annual report to the Interstate Commerce Cmmission. 

(12) Vermont and Province Line Railroad Company owns the 
railroad between the Canadian International Boundary Line and 
A1 burg Junction, Yt. The railroad is operated bv the Grand Trunk 
Railway Company of Canada under an implied' lease. The entire 
Capital Stock of the Vermont and Province Line Railroad h owned 
by the Grand Trunk Railway Company of Canada. A Lessor Com¬ 
pany making annual report to the Interstate Commerce Commission. 

(Id) International Bridge Company owns a bridge, with the 
railroad tracks thereon, located between Fort- Erie, Ontario, and 
Black Rock, Buffalo, N. Y., over which bridge the Grand 
L2ff Trunk Railway Company of Canada operates its trains in 
common with and under the same terms and conditions as 
the Michigan Central, Pere Marquette and Wabash Railroads The 


9(5 rxm:n STATr:s vs. interstate commerce com. 

Ur'm',1 1 T, k,<l i P Bri,, « e Company is $1,500,000, of which the 

‘1* Interstate ('ommcrcc t ’,,,nn,iL",n ^ annUal re P° rt *° 

im<Vr the *('’l-Vir l."'"" j ( "" " s ,ll <‘ tunnel and railway 

, ,hc which is operated !,v the S « l' T’ Mlth ' 

tunas the connection between the < Jr .n, 'P, ,.Il- I • ' . Co, »P an y. 

and the Grand Trank- Sc , . t u- " k l lnos 111 Canada 
I.;,. , r "unk S\steni lanes West of the St. Clair and l)e 

owned by the < i r'atn 1' 'I'l-iin JiVi'i'ovl!v°CV>inpsln'v , ^of ,1 Oari£Sh* n, ^\?'^k. ** 
“"I 1 1" Cnn , , T ,,K ' l , T l " ,llk “ V .. Connnission. nada ' MakeS 

^J7^/VFn,iliS" ada * ^ a=! 

Company '’j'J' Vp'l ts j' ; ^ 1• rly ^i1^.,['alV,V <lj k* 1 '*u tor 1^'bv'^tlie 
227 Trank .JunSn "hif !!y XeS 

the < iratnl Trlmk 'jumE & C ° V"™- Ca ^tal Stock of 
(irand Trunk Railway Company of' Cniad-i' a "''l) ^ °"? 0<1 o' t,le 

—w ';v!”'.. vasjersjs:.. . ”• 

(h 1,10 ( and Kalamazoo Terminal R.,ii m . lf i r 

owns the terminal facilities at Kalamazoo \ i I t ,• w'" 1>an - v 
are operated he the Grand Trunk \V« i ■•> t> t I 1 ,* ' !IH laedities 
an implied lease. The cm In C-mi.a ", Comnany under 

Kalamazoo Terminal Railroatl Con.panv is owned hv Ihe^Grand 

re ' :: ^ * f]?, “*• -“■« 

^j'j^i t'*^ ^ t'l u-*' jni |V«k;Vi ' \7-t*V’!>i n Va<-^ {< >( i,»lt! ^and^Caseville 8 

the (irand"T im'i't'w "!' k " l ,i* $1,000,000. of which’ 

‘ • i . ^ ^ . in hallway ( niii|ia!iv owns $999 400 « n( i 

tin* remainder is owned hv six Director ^in-.IU \i »* } 

re P 01 't tn the Interstate Co.er„! C„m,n?^o., ' 

(1. ) The I'eOoit * Union Railway Company owns and operates 
the railway from Cass City. Mich., to Rad Axe, Mich The 
I.! ,^O'- t .ipit.il Nock ot tin- Company is owned hv the Grand 

the Interstate ( 1 stern hallway Company. Makes annual report to 
UK inteistate ( oinmeree ( nnnissioii. 

(20) Getroit. Grand Haven and Milwaukee Railway Comnanv 

Mieh “'ir'T ' T n ." , ; vu - v f, ' om "atroit, Mich., to Grand Haven 
- nit. I he entire < apital Mock of the Company is owned hv the 

«. 
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Grand Trunk Railway Company of Canada. Makes annual report 
to the Interstate Commerce Commission. 

t Grand Rapids terminal Railroad Company owns terminal 

acilities in the City ol Grand Rapids, Mich. The property is oper¬ 
ated by the Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany under lease. The entire Capital Stock of the Grand Rapids 
terminal Railroad Company is owned by the Grand Trunk Rail¬ 
way Company of Canada. A Lessor Company not making report 
to the Interstate Commerce Commission. 

(22) Toledo, Saginaw and Muskegon Railway Company owns and 
operates the railway from Mukegon to Ashley, Mich., and has track¬ 
age rights over the Ann Arbor Railroad Company from Ashley to 

wosso, Mich. The entire Capital Stock of the Company is owned 
y the Grand Tiunk Railway Company of Canada. The Company 
™kes annual reports to the Interstate Commerce Commission. 

(23) Chicago, Detroit & Canada Grand Trunk Junction Railroad 
Company owns the railroad between Detroit, Mich., and Port 
ooo Huron, Mich. The railroad is leased to and operated bv the 

229 Giand Trunk Railway Company of Canada, which Com¬ 
ply owns 5,225 shares out of a total issue of 10,950 shares. 

A Lessoi Company making reports to the Interstate Commerce Com¬ 
mission. 

(24) Michigan Air Line Railway runs from Richmond, Mich., 
to Jackson, Mich. The railway is operated by the Grand Trunk 
Railway Company of Canada under an implied extension of a lease 
dated 10th December, 1881, for a term of twenty years. The en¬ 
tire Capital Stock of the Company is owned by the Grand Trunk 
Railway Company ot Canada. A Lessor Company making reports 
to the Interstate Commerce ( ommission. 

Day City Terminal Railway Company owns railway terminal 
facilities at Bay City, Mich. The entire Capital Stock of the Com¬ 
ply is owned by the Grand .trunk Railway Company of Canada. 
The railway facilities are operated by the Grand Trunk Railway 
Company of Canada under an implied lease as a part of it.s operation 
of the Cincinnati, Saginaw A Mackinaw 7 Railroad w r hich is under 
lease to and operated by the said Grand Trunk Railway Company. 

A Lessor Company not making reports to the Interstate Commerce 
Commission. 

(26) The Detroit and Toledo Shore Line Railroad Company owms 
and operates a railway between West Detroit, Mich., and Toledo, O. 

The Grand r J runk M estern Railway Company owns one-half 

230 of the outstanding Capital Stock, the other half being owned 
by the Toledo, St. Louis Western Railroad Company. 

Makes reports to the Interstate Commerce Commission. 

(27) Detroit Terminal Railroad Companv owns and operates 
freight terminals in and around the City of Detroit, Mich. The 
Grand Trunk Railway Company of Canada owns one-half of the 
outstanding Capital Stock; 25% is owned by the Michigan Central 
Railroad Company and 25% by the Lake Shore & Michigan South¬ 
ern Railway Company. Makes reports to the Interstate Commerce 
Commission. 

7—3882a 
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^ ^ ("Imago, New ^ ork and Host on Refrigerator Company owns 

and operates a line of refrigerator ears over the Grand Trunk Svstem 
Janes, the Central Vermont, Lehigh Valley and Delaware, Lacka- 
wanna and Western Railroad-. The entire Capital Stock of the 
Company is owned hv the (irand Trunk Railway Company of 

( anada. J he Company does not make reports to the Interstate 
( onuneree Commission. 

(-.•() Central \eimont Railway Company is separately operated 
hut. is controlled by the Grand Trunk Railway Company of Canada 
l*v virtue of the ownership of a majority of the outstanding stock. 
1 he total outstanding stock of the Central Vermont Railway Com- 
R; lI R v is $3,000,000 of which the Grand Trunk Railway Company 
of C anada owns $2,191,100 

, r *' 110 Southern New England Railroad Corporation, Southern New 
England Railway Company, Rethel Granite Railway Company, and 
the Southern Vermont Railway Company arc*subsidiary Com- 
‘231 panics of the Central Vermont Railway Company. 

(20) That all of the carrier properties in the Ended States 
hereinbefore referred to and collectively known as the (irand Trunk 
Railway System were constructed or acquired for the purpose of heim* 
operated as a system. 

That sy-tem operation is necessary in the interest of economy 
and oi etlicient, adequate and satisfactory public service. 

| hat expeditious, etlicient and economical through passenger and 
freight service is afforded by the operation of through trains over all 
°f sa ^d lines ol railway, effected primarily through the in¬ 
strumentality ot such common otlicers. 

(31) That a further segregation of the operations of the Grand 
Trunk Railway System companies and a further selection of 
separate executive, operating and tratlic otlicers will largely increase 
the outlay tor salaries of officers, while under the present plan the 
salaries of the general officers of the < Irand Trunk Railway System 
are apportioned to, and with minor exceptions charged against, the 
several System lines, which proportion is less than would be re- 
quned to pa\ the fud salaries ol a separate force of otlicers for each 
(ompun\. 1 lieu* would also l»e an increase in other operating ex¬ 

penses and an unavoidable decrease in the effectiveness of System 
operation. 

f 32) 1 hat purchases of material* and supplies under the 
present plan of operation are made chiefly hv the (Irand 
Trunk Railway System for all Grand Trunk System lines at lower 
prices than any one of said system lines nail'd itself secure such 
materials and supplies. I hat the system lines are given the benefit 
of the purchases at such favorable price*, such materials being 
charged by the Grand Trunk to the other system lines at the cost 
thereof to the Grand Trunk Railway System, plus the co-t to the 
Grand trunk Railway System of transporting and handling the 
same. 

(33) That the rolling stock equipment of the several companies 
comprising the system are interchanged between the several com- 
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panies of the system on an equitable basis of compensation according 
to the needs and requirements of the several parts of the system, and 
by this means equipment sufficient to the needs of the different 
parts is secured in a more efficient and economical manner than would 
be the case if each component part were required to provide for 
its own immediate or anticipated rolling stock requirements. 

(34) That if each incorporated company comprising the system 
is required after December 31st, 1921, to have separate officers and 
directors, the unity of management and operation of the Grand 
Trunk Railwav Svstem lines will be impaired and the efficiency 7 of 
management and operation reduced without any gain in public 
or private interest. 

233 (35) The Grand Trunk Railway Company of Canada, 
owning as it does practically all of the capital stock and 

a mapority of the securities of the Grand Trunk System Companies, 
there can be no possible conflict of interest between the official 
positions held by the same officers in the several system companies. 
The private interests to he protected are in all cases identical and 
the public interest will be served rather than prejudiced. That 
neither public nor private interests would he adversely affected bv 
the same persons holding office in more than one of the Grand 
Trunk System Companies. 

In regard to affiliated companies enumerated herein, the interests 
of the Grand Trunk Railway System therein were acquired and are 
now retained for the purpose of extending and developing a unified 
railroad system. It is in the public interest that the interest of the 
Grand Trunk Railway Company of Canada in such Companies be 
represented bv persons familiar with the Grand Trunk Railway 
system as a whole, and in touch with the management of the Grand 
Trunk Railway Company of Canada which makes it necessary that 
officers or directors of the Grand Trunk Railway Company of 
Canada shall he able to retain their positions as such officers or 
directors while at the same time retaining their positions as 

234 officers or directors of such other affiliated companies and 
for the same reason no proper private interest is adversely 

affected 1 hereby. 

(36) The persons named below hold positions as directors, or 
officers, in more than one of the said Grand Trunk Railway System 
or affiliated companies, and it is desirable in the public interest and 
in the interest of the stock and security holders of the Grand Trunk 
Railway Company and its System Companies, that they he permitted 
to hold said offices and positions after December 31. 1921, and that 
said persons or any other person duly selected to hold such offices and 
positions in one or more of said companies after December 31, 1921, 
should be authorized by this Commission so to do. 

That there are set forth in this paragraph the names of all persons 
serving as directors or officers or holding official positions in more 
than one of the said Grand Trunk Railway System or affiliated com¬ 
panies, who have to do with the control of the policies, management 
and operation of the said properties. 
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That in addition to the names of the persons who control the 
policies, management and operation, of the properties, there 
S.i.) are set forth below the names of certain persons serving more 
than one of the said System or affiliated companies in sub¬ 
ordinate official positions and who may possibly be considered, 
officers or occasionally perform the duties of officers within the 
purview and meaning of Paragraph (12) of Section *20a of the Inter¬ 
state Commerce Act. and whose names are included for the purpose of 

protecting them against any possible claim that thev are violating the 
said Act. ‘ 

The names of the persons holding such ofiicial and subordinate 
positions with their official titles or designations are as follows: 
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Howard G. Kelley— Continued. 
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Director Grand Trunk Railway Company of Canada, 
nee Railroad Company............ Director. 
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J. E. Dalrymplc, 
\ ice-President Grand Trunk Railway ( 
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Chicago, Detroit and Canada Grand Trunk Junction Railroad Com¬ 
pany . 

Michigan Airline Railway... do. 

Bay City Terminal Railway Co. do. 

241 The Detroit and Toledo Shore Line Railroad Company. Director. 
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The Detroit & Huron Railway Company. 

Detroit, Grand Haven and Milwaukee Railway Company 
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247 (37) That neither public nor private interest will be ad- 

i 'crsely affected by permitting the persons named in para- 
graph ob, their successors in office, or other persons to continue to 
hold or to hold the position of officer (including director) in two or 
more of the Grand Trunk Railway System or affiliated companies. 

lhe Commission is respectfully requested to authorize pursuant 
to paragraph (12) of Section 2 i)a of the Interstate Commerce Act 
all the persons named in paragraph 30 and their successors in office 
to continue to hold or to hold such offices after December 31, 1921 
and further to authorize by an order general in its form and appli¬ 
cation the holding by the same person of the position of officer 
or and director in two or more of the Grand Trunk Railway Sys¬ 
tem or affiliated companies. J J 

(38) In compliance with the requirements of paragraphs 5 and 
b of the ( ommtsion s regulations, the applicant company states that 
its relations to all of its affiliated and subsidiary companies, and the 
acts called for by said regulations in respect to such companies have 

been fully set forth in paragraph 2 of this application. 

(39) That no one of the persons on whose behalf this application 
is made, has. to the knowledge of the applicant, made application 
to the Commission on his own behalf, nor has applicant anv knowl¬ 
edge of such an application having been made bv anv other carrier 

company, except as follows: 

24.S Applications have been made by the following Companies 

on he ha If of the following persons mentioned in this annli- 
cation. 11 


Application made by— 

Chicago & Western Indi- 

ana Railroad Company. .Howard (i. Kellev. ,20th October, 1921 
lhe Belt Railway Com- 

panv of Chicago. “ . ,20th October, 1921 

.i Tllp , < ' rani ' Trunk Railway Company respectfully shows 
that this application is made on behalf of the persons mentioned or 
referred to by description, because it is believed that the presenting 
of the application by it in this form gives the Commission a more 
complete understanding of the relations of the companies one to 
another, and the relations of the several persons named or described 
by designation of the several system companies. 

That the great number of persons holding the office of director 
or other official position in the Grand Trunk Railway Company and 
its System companies and the continuing change in personnel con¬ 
sidering the large number of persons affected, make it necessary that 
such order as may be entered by the Commission be not limited to 
the persons now holding the several positions, but be sufficient to 
authome the holding of such offices and positions bv such persons 
as may from time to time in the future be selected to hold 
J4J the same. If the order is not so made, embarrassing delays 
in change of personnel cannot be avoided and the time re¬ 
quired to consider each individual application as changes become 


On behalf of— 


Date of application. 
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1 necessary in the ordinary conduct of business will result in embar¬ 
rassing delays. 

The applicant, therefore, respectfully prays that the persons men¬ 
tioned in this application and all other persons holding official posi¬ 
tion or positions, including that of director, in the Grand Trunk 
Railway ( ompany of ( anada and its affiliated or subsidiary carrier 
companies, and their successors in office, he authorized to continue 
to hold, or to hold, after December 31, 1921, such official position 
or positions, or other official positions in the Grand Trunk Railway 
Company, and in one or more of its affiliated or subsidiary carrier 
companies, and at the same time to hold official position or positions, 
including that of director, in other carrier companies, and that per¬ 
sons holding offieial positions in two or more carrier companies, 
where’the holding of any such position is for the purpose of repre¬ 
senting the interests of the Grand Trunk Railway Company of 
( anada, or of any ot its affiliated or subsidiary companies, he author¬ 
ized to continue to do so after December .‘>1,1921, and that the per¬ 
sons hereinbefore referred to be permitted to hold after December 31, 
1921, the official position or positions indicated in the several com¬ 
panies stated, and that the order of the Commission be given such 
scope as will relieve the applicant company from the necessity 
250 in the future of applying to the Commission for permission 
for the same person to hold more than one official position 
in some one or more of the several System Companies, and that the 
applicant company be granted such other further general relief and 
authority as may not be inconsistent with said paragraph (12) of 
Section 20a of the Interstate Commerce Act. 

THE GRAND TRUNK RAILW VY 
COMPANY OF CANADA 
By HOWARD G. KELLEY, 

President . 


251 Dominion of Canada, 

Province of Quebec, 

('itif A District of Montreal , To wit: 

Howard G. Kelley makes oath and says that he is the President 
of the Grand Trunk Railway Company of Canada, that he has care¬ 
fully examined all of the statements contained in the foregoing ap¬ 
plication; that they are true and correct to the best of his knowledge 
and belief; and that the said application is made with the approval 
and at the direction of the Board of Directors of said applicant, as 
appears by the minutes of a meeting of said Board, held at Montreal, 
, ^ Decern be i , 1 21, and that he has been authorized 

bv said Board to sign said application. 

HOWARD G. KELLEY. 


Subscribed and sworn to before me, a Notary in and for the Prov¬ 
ince of Quebec, this nineteenth day of December, A. I) 19*>1 
[seal.] ... R. W. GIBB," 

A A otartf Public in ti* for the Province of Quebec. 
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Interstate Commerce Commission, 
Washington, D. C. 

Order. 


^tt 1 ^ ess i° n ^ ie Interstate Commerce Commission, Division 4 
Held at Its Office, in Washington, D. C., on the 20th Day of Feb-’ 
ruary, A. D. 1922. 

Finance Docket No. 2082.* 

In ' he Matter of Authorization, under Paragraph (12) of Section 
-Oa of the Interstate Commerce Act, to Hold the Positions of Of- 
ticer or Director of More Than One Carrier. 

Applications by the Grand Trunk Railway Company and the Central 

Vermont Railway Company and Its Subsidiaries in Behalf of 
Sundry Persons. 

The applications, under said paragraph, in behalf of the persons 
hereinafter named being under consideration, and it appearing, upon 
due showing in form and manner prescribed by the Commission, that 
neither public nor private interests will be adversely affected thereby 

1. It is ordered, That the applicants be, and they are hereby au¬ 
thorized to hold, until further order of this Commission, positions 
with carriers as follows, respectively: 

Applicants and positions. Carriers. 

Sir Joseph W. Flavelle, Bart.: 

Director .Atlantic and St. Lawrence Rail¬ 

road Company. 

I he Champlain and St. Law- 

T XT ~ . rence Railroad Company. 

J. N. Dupuis: 

Director . Atlantic and St. Lawrence Rail¬ 

road Company. 

The Champlain and St. Law¬ 
rence Railroad Company. 


Frank Scott: 

Director and Treasurer 


Atlantic and St. Lawrence Rail¬ 
road Company. 

International Bridge Company. 
St. Clair Tunnel Company. 

The Grand Trunk Junction 
Railway Company. 


♦This order also embraces Finance Docket No. 1941 
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Applicants ami positions. 


Carriers. 


Director and Treasurer 


Ihe Chicago and Kalamazoo 
Terminal Railroad Company. 
The Pontiac, Oxford and North¬ 
ern Railroad Company. 

. . . Grand Rapids Terminal Railroad 
Company. 

Toledo, Saginaw and Muskegon 
Railway Company. 

Chicago, Detroit and Canada 
Grand Trunk Junction Rail¬ 
road Company. 

Michigan Air Line Railway. 

Rav City Terminal Railway 
Company. 

Secretary and Treasurer .... The Champlain and St. Law- 

TV rence Railroad Company. 

Director, \ ice-President and 

Treasurer. Grand Trunk Western Railway 

Company. 

Detroit, Grand Haven and Mil- 

Tv . 0 _ __ waukee Railway Company. 

Director, Secretary and l rcas- ' 1 

llrer . Tli e United States and Canada 

TV . . Railroad Company. 

Director, Assistant Clerk & 

1 reasurer . Vermont and Province Line Rail- 

rr road Company. 

1reasurer . The Detroit & Huron Railway 

Company. 

Director . Detroit Terminal Railroad Com¬ 

pany. 

Southern New England Railway 
Company. 

Southern New England Railroad 
Corporation. 

Southern Vermont Railway Com- 
.p.. , panv. 

Director and Vice-President. Central Vermont Railway Com- 

panv. 

Rethel Granite Railway Com- 
-p.. _ T . pany. 

Director, A ice-President and 

Member of Executive Com¬ 
mittee . 


J. E. Dalrymple: 
Director . . . 


Central Vermont Transportation 
Company. 


8—3882a 


Hie United States and Canada 
Railroad Company. 
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Applicants and positions. Carriers. 

Director and Vice-President. Chicago, New York and Boston 

Vice-President 


W. D. Robb: 

\ iee-President . 

Director and Vice-President. 

254 

Director and Vice-President. 


Director .. 
J. M. Rosevear: 


Refrigerator Co. 

Central Vermont Railway Com¬ 
pany. 

The Champlain and St. Law¬ 
rence Railroad Company. 

The Detroit and Huron Railway 
Company. 

The Lnitcd States and Canada 
Railroad Company. 

International Bridge Company. 

St. Clair Tunnel Company. 

Grand Trunk Western Railway 
Company. 

The Grand Trunk Junction Rail¬ 
way Company. 

I lie Chicago and Kalamazoo 

^ terminal Railroad Company. 

The Pontiac, Oxford and North¬ 
ern Railroad Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company 
Company. 

Grand Rapids Terminal Railroad 
Company. 

Toledo, Saginaw and Muskegon 
Railway Company. 

Chicago, Detroit and Canada 
Grand Trunk Junction Rail¬ 
road Company. 

Michigan Air Line Railway. 

Day ( itv Terminal Railway 
Company. 

1 lit* Detroit and Toledo Shore 
Line Railroad Company. 


General Auditor 
Special Auditor 
Auditor. 


Atlantic and St. Lawrence Rail¬ 
road Company. 

1 he Detroit and Toledo Shore 
Line Railroad Company. 

t Ira ml 1 runk A\ estern Railway 
Company. 

The Grand Trunk Junction Rail¬ 
way Company. 

1 lie Chicago and Kalamazoo 
lerminal Railroad Company. 

I lie 1 ontiac, Oxford and North¬ 
ern Railroad Company. 
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Applicants and positions. 

i 


A. B. Atwater: 


Carriers. 

The Detroit & Huron Railway 
Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company. 

Grand Rapids Terminal Railroad 
Company. 

Toledo, Saginaw and Muskegon 
Railway Company. 

Chicago, Detroit and Canada 
Grand Trunk Junction Rail¬ 
road Company. 

Michigan Air Line Railway. 

Bay City Terminal Railway Com¬ 
pany. 

Chicago, New ^ ork and Boston 
Refrigerator Company. 


Director 



Director and Vice-President. 

H. E. Whittenberger: 

Director . 


St. Clair Tunnel Company. 

Grand Trunk Western Railway 
Company. 

1 he Grand Trunk Junction Rail¬ 
way Company. 

The Chicago and Kalamazoo 
terminal Railroad Company. 

The Pontiac, Oxford and North- 

r ern Railroad Company. 

I he Detroit & Huron Railway 
Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company. 

Grand Rapids Terminal Railroad 
Company. 

1 oledo, Saginaw and Muskegon 
Railway Company. 

Chicago, Detroit and Canada 
Grand Trunk Junction. 

Michigan Air Line Railway. 

Bay City Terminal Railway Com¬ 
pany. 

The Detroit and Toledo Shore 
Railroad Company. 

Toledo Terminal Railroad Com¬ 
pany. 

Detroit Terminal Railroad Com- 
pany. 


St. Clair Tunnel Company. 
Grand Trunk Western Railway 
Company. 
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Applicants and positions. 


Carriers. 


J he Chicago and Kalamazoo 
terminal Railroad Company. 

The Pontiac, Oxford and North¬ 
ern Railroad Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company. 

Chicago, Detroit and Canada 
Grand Trunk Junction Rail¬ 
road Company. 

Michigan Air Line Railway. 

Rav City Terminal Railway Com- 
_ panv. 

W. C. Tomkins: 


256 


Secretary . 

Secretary and Assistant Treas- 


Tnternational Bridge Company. 
St. Clair Tunnel Company. 


urer 


Director, Secretary and Asst. 
Treasurer. 


Grand Trunk Western Railway 
Company. 

Toledo, Saginaw and Muskegon 
Railway Company. 

Chicago, Detroit and Canada 
Grand Trunk Junction Rail¬ 
road Company. 

Michigan Air Line Railway. 

I he Gland Trunk Junction Rail¬ 
way Company. 

The Chicago and Kalamazoo 
•Terminal Railroad Company. 

The Pontiac, Oxford and North¬ 
ern Railroad Company. 

The Detroit & Huron Railway 
Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company. 

Grand Rapids Terminal Railroad 
Company. 

Bay City Terminal Railwav Com¬ 


pany. 


Secretary and Treasurer .... The Detroit and Toledo Shore 

tv i i ri -» Line Railroad Companv 

Director and Treasurer. Detroit Terminal Railroad Com- 


panv. 


F. L. C. Bond: 


Director 


The Champlain and St. Law¬ 
rence Railroad Company. 
International Bridge Company., 
^t. Clair Tunnel Companv. 
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Applicants and positions. 

F. J. Watson: 

Director. 

L. R, Skinner: 

Director. 

J. A. Yates: 

Director. 


John R. Myers: 
Director .. 


E. F. Smith: 

Director. 

E. J. Chamberlain : 
Director. 


M. H. Lane: 
Director 


L. C. Stanley: 
Director 


257 


Carriers. 


The Champlain and St Law¬ 
rence Railroad Company. 

The United States and Canada 
Railroad Company. 


Detroit. Grand Haven and Mil¬ 
waukee Railway Company. 

Toledo, Saginaw and Muskegon 
Railway Company. 

I ho Champlain and St. Law¬ 
rence Railroad Company. 

The United States and Canada 
Railroad Company. 

The Champlain and St. Law¬ 
rence Railroad Company 

The United States and Canada 
Railroad Company. 


Vermont and Province Line Rail¬ 
road Company. 

Chicago, Xew York and Boston 
Refrigerator Company 

International Bridge Company. 

Detroit, Grand Haven and Mil- 
waukee Railway Company. 

Central Vermont Railway Com¬ 
pany. 


Grand Trunk Western Railway 
ComptUi v ? t 

.^ Ca £° an< I Kalamazoo 
Terminal Railroad Company. 
Bay City Terminal Railway Com¬ 
pany. 


I he Chicago and Kalamazoo 
1 erminal Railroad Company 
I he Detroit & Huron Railway 
Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company. 
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Applicants and positions. 

E. C. Smith: 

President, Director and Mem- 
Iter of Executive Commit¬ 
tee . 


President and Director. 

Director . 

\ icc-Prosident and Director. 
•1. Gregory Smith: 

Director .... 


E. Deschenes: 

Comptroller. 

Auditor . 

Director & Auditor. 

Director tfr Vice-President .. 


Carriers. 


Central Vermont Railway Com¬ 
pany. 

Central Vermont Transportation 
Company. 

Bethel Granite Railway Com¬ 
pany. 

Southern New England Railway 
Company. 

Southern New England Railway 
Corporation. 

Southern Vermont Railway Com¬ 
pany. 

New London Northern Railroad 
Company. 

Mississippi River & Bonne Terre. 
'Vest River Railroad Company. 

Central Vermont Railway Com¬ 
pany. 

Central Vermont Transportation 
Company. 

Bethel Granite Railway Com¬ 
pany. 

Southern New England Railway 
Company. 

Southern New England Railway 
Corporation. 

Southern Vermont Railway Com¬ 
pany. 

" e ^t River Railroad Company. 

Central Vermont Railway Com¬ 
pany. 

Central Vermont Transportation 
Company. 

Bethel Granite Railway Com- 
pany. 

Southern New England Railway 
Company. 

Southern New England Railway 
Corporation. 

Southern Vermont Railway Com¬ 
pany. 
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Applicants and positions. 
J. B. Wood : 

Treasurer and Asst. Clerk ... 
Treasurer and Clerk. 

Treasurer, Asst. Clerk & Di¬ 
rector . 

J. R. Southard: 

Treasurer and Director 

Director . 

258 

J. W. Redmond: 

General Counsel. 

Director and Member of Ex¬ 
ecutive Committee. 


Carriers. 


Central Vermont Railway Com¬ 
pany. 

Central A ermont Transportation 
Company. 

Bethel Granite Railway Com¬ 
pany. 

Southern New England Railway 
Company. 

Southern New England Railway 
Corporation. 

Southern Vermont Railway Com¬ 
pany. 

V est River Railroad Company. 

New London Northern Railroad 
Company. 

V est River Railroad Company. 


Central Vermont Railway Com¬ 
pany. 

Southern New England Railway 
Company. 

Southern New England Railway 
Corporation. 

and he is 
Commission, 
hold by the 
in Finance Docket 
respectively: 

Carriers. 

Atlantic and St. Lawrence Rail¬ 
road Company. 

The Champlain and St. Law¬ 
rence Railroad Company. 

The United States and Canada 
t Railroad Company. 

A ermont and Province Line 
Railroad Company. 
International Bridge Company 
ft. Clair Tunnel Company ' ' 
C.rand Trunk Western Railway 
Company. 


2 .It is frther ordered, That Howard II. Kellev l,o 
hereby authorized to hold, until further order of this 
in addition to the positions which he was authorized to 
Commissions order, entered November 9, 1921 
No. 1626, positions with carriers as follow 


Positions. 
Director and President 
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Director and Aice-President 


Director 


Positions. Carriers. 

The Grand Trunk Junction Rail¬ 
way Company. 

1 lie Chicago and Kalamazoo 
1 erminal Railroad Company. 
The Pontiac, Oxford and North¬ 
ern Railroad Company. 

1 he Detroit & Huron Railway 
Company. 

Detroit, Grand Haven and Mil¬ 
waukee Railway Company. 
Grand Rapids Terminal Railroad 
Company. 

1 oledo, Saginaw and Muskegon 
Rail way Companv. 

Chicago, Detroit and Canada 
Grand Trunk Junction Rail- 
road Company. 

Michigan Air Line Railway. 

Bay City Terminal Railway 
Companv. 

The Detroit and Toledo Short 
Line Railroad Company. 

Detroit Terminal Railroad Com¬ 
pany. 

Central A ermont Railway Com¬ 
pany. 

Southern New England Railroad 
Corporation. 

Southern New England Railway 
Companv. 

Bethel Granite Railway Com¬ 
pany. 

Southern Vermont Railway Com¬ 
pany. 

It furlhn- appeannf,. u V ,,n due investigation, that neither the 
(.land trunk Railway Company nor the Portland Elevator Com- 
pan\ nor the >ew England Elevator Company is a common carrier 
by railroad or a corporation organized for the purpose of engaging 
ln tninsportation by railroad within the meaning of said paragraph 
o-o ( V r °f sec tion _(la of the interstate commerce act 
- ol / '* father ordered, That so much of said applications 

to 1 . u" re ! a,es *° TC‘ S f : ,r a, J thorit y for persons therein named 
o hold positions with The Grand Trunk Railway Company, Port- 

land Elevator Company and -New England Elevator Company be 
and it is hereby, dismissed. 1 

4. And it is further ordered. That a copy of this order ho served 
upon The Grand Trunk Railway Company, Central Vermont RaiL 
wa\ Company, Central A ermont Transportation Company, Bethel 


Director and Chairman of Board 
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Granite Railway Company, Southern New England Railway Com- 
pany Southern New England Railroad Corporation, Southern Ver¬ 
mont Railway Company and W est River Railroad Company and 
that notice of this order be given to the general public by depositing 

fngton D C C° f ^ ° fflce ° f t,lc Co, »u»ssion’s Secretary at Waste 

By the Commission, Division 4: 

[ SEAL -] GEORGE B. McGINTY, 

Secretary. 

2G0 Thereupon the defendant produced as a witness V. L. 

Almond who testified as follows: I am employed bv the Inter- 
o“h ( °nimcree C ommission as Assistant Chief of the Accounting 
section Bureau of Finance. Acceptances of the guaranty under 
sec ton 209 of the Transportation Act 1920 pass through my hands. 

I am familiar with those that have been made. The Grand Trunk 
Railway ( ompariy of Canada has not accepted the provisions of this 
section in regard to the operation of its Canadian lines Bv Cana- 
dian lines I mean its lines operating within the Dominion of Canada. 

trial* 16 f01 ' eg0ing is the substa,lce nil the testimony given on the 

Thereupon the issue joined herein having been argued bv counsel 
was submitted to the Court, and the Court having considered the 
same, found the said issue in favor of the defendant, the Interstate 

fWt’ttA C° n)m, ? s . ,on > an 4 thereupon it was determined by the 
ourt that the petition herein be dismissed and that the defendant 

expendedj' niCI " *° ,ll! " eff ° et ’ an<1 f ° r its lcgal cos,s in its behalf 

And thereupon after the foregoing proceedings which are hereby 
made a part of the record, the petitioner, by its counsel, tendered 
this bill of exceptions and prayed the Court to sign and seal the 

vch'd “which '! S f ° u f 'T ',' f " ,e s,a ‘ ute in s "ch case made and pro- 
x ided, v hit h is accordingly done, and said bill of exceptions is hereby 

m, ‘ 4 “ 

A .A. HOEHLING, 

J ustice. 

Agreed to. 

J. CARTER FORT, 

WILLIAM^g/whEELER, Commerce Commission. 

Attorney for Petitioner. 


9—3882a 
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In the 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 


October Term, 1922 


Chicago, New York & Boston Refrig¬ 
erator Company, a Corporation, 

Appellant, |.j^ UMBER 3332 

V o« 

Interstate Commerce Commission, 

Appellee. J 


NUMBER 30 SPECIAL CALENDAR 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, discharging a rule to 
show cause why a writ of mandamus should not issue 
and dismissing the petition herein, and for costs against 
the Petitioner and Appellant. 
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In its petition Appellant alleged that it was a carrier 
l>y railroad, within the meaning of section 209 of the 
Transportation Act of 1920; that it accepted the provisions 
of that section and filed such acceptance with the Commis¬ 
sion as required by law; that its property was taken under 

ederal Control and was under Federal Control at the 
time Federal Control terminated; that it operated its prop¬ 
erty during the guaranty period, that is, from March 1. 
to September 1, 1920, and that such operation resulted in 
a loss and asked the Commission to ascertain and certify 
to the Secretary of the Treasury the result of such opera¬ 
tion m order that Appellant could secure the benefit of 
the guaranty contained in said section 209; that the Com¬ 
mission refused to ascertain and certify to the Secretary 
<>f the Treasury the result of such operation, basing its 
refusal upon the contention that Appellant is not a carrier 
by railroad within the meaning of said section 209. The 
defendant made answer to the petition and the petitioner 
traversed the allegations of the answer. The trial Court 
entered judgment for defendant and dismissed the petition 
upon the sole ground that the petitioner was not a carrier 
by railroad within the meaning of said section 209. 

1 lie facts are not in dispute and there is but one question 
here for consideration and decision: Is the Appellant a 
carrier by railroad within the meaning of section 209 of 
the Transportation Act 1920? 

THE FACTS 

The Petitioner and Appellant owns and operates a line 
of refrigerator cars of which there were in service imme¬ 
diately prior to Federal Control 1340 cars ( Rec. P. 109). 

It commenced business in 1893 and from that time to 
1897 furnished cars for transporting dairv products. In 
189/ the method of doing business underwent a change. 
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Agents of the Appellant were put into the field at St. 
Paul, Kansas City, Omaha, Sioux City, Mason City, Cedar 
Rapids, Milwaukee and later at Detroit in the West. 
Agencies were established in the East in New York, Phila¬ 
delphia and Boston. The agents in the West called upon 
shippers, looked after freight shipped, distributed cars and 
notified train despatchers where cars were needed (Rec. 

p. 62). 

September 16, 1897, Appellant entered into a written 
contract with Grand Trunk Railway Company and its sub¬ 
sidiaries, for the operation over the lines of these Com¬ 
panies of the Appellant’s line of refrigerator cars (Rec. 
p. 63-69). On August 26, 1907, this contract was super- 
ceded by a new contract between the Appellant and the 
railroads comprising the Grand Trunk Railway System 
(Rec. p. 71-74). 

On March 3, 1908, the Boston and Maine Railroad Com¬ 
pany agreed to operate under the terms of this last men¬ 
tioned agreement (Rec. p. 75, 76). 

On April 1, 1913, the compensation features of the con¬ 
tract with the Grand Trunk System were changed, by in¬ 
creasing the Appellant’s share of gross revenues and the 
contract continued in force (Rec. p. 77, 78). There was, 
up to the year 1913 a contract with the New York Central 
Railway, for operation of Appellant’s cars over its lines, 
but this was terminated July 12, 1913 (Rec. 80). 

In 1913 an agreement was made with the Delaware, 
Lackawanna and Western Railroad Company for the opera¬ 
tion over its lines of Appellant’s system of transportation, 
under which, with some slight modifications, operations 
were continued to the beginning of Federal Control (Rec. 
p. 88-92). 

On February 25, 1915, a similar contract was made with 
Lehigh Valley Railroad Company, and which also continued 
to the beginning of Federal Control (Rec. p. 93, 94). 



On January 4, 1915, a like agreement was made wun 
Delaware and Hudson Railroad Company which also con¬ 
tinued to the beginning of Federal Control (Rec. p. 95, 96). 

From 1897 down to the beginning of Federal Control, 
operation of Appellant’s business under all of these con¬ 
tracts, was along essentially the same lines and it was 
conducted in substantially the same manner that it was at 
the time Federal Control commenced. There was no change. 
A description of the manner in which the business was 
operated immediately prior to Federal Control, is illustra¬ 
tive of its operation for the entire period prior to such con¬ 
trol. It solicited business in Michigan, Illinois, Iowa, Mis¬ 
souri, Kansas, Nebraska. Minnesota, Wisconsin, North and 
South Dakota, and a little in Texas, Arkansas, and Okla¬ 
homa. Its held men, called travelling agents, called upon 
shippers in their territory and also upon railroad officers 
and agents. They perform duties similar to those of traf¬ 
fic representatives of a railroad company. Its business is 
confined to the carrying of butter, eggs, cheese, dressed 
poultry and condensed milk, all of which moves in refrig¬ 
erator cars, and in the handling of which traffic Appellant 
has specialized since it commenced business. These com¬ 
modities are highly perishable and have to have special care. 
Appellant not only solicits business from the shippers but 
looks after shipments from point of origin to destination, 
and traces the cars throughout the entire route east of 
Chicago, always advising the shipper or receiver where 
the cars are. Receivers always wish this information as 
a large quantity of dairy products are sold before they ar¬ 
rive at destination. Appellant gives instructions as to the 
icing of cars at all icing stations, and reports of the move¬ 
ments of all its cars are given to it at all junction points. 
It frequently diverts shipments in transit. The shipper or 
receiver asks to have shipments diverted because he thinks 
that by so doing he can get a better market. Appellant 
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receives carloads of eggs that are destined for cold storage, 
and which are started on the road consigned to the owner 
in New York. He has not sold them and does not know 
where he is going to sell them, but while the shipment is 
en route he may sell the shipment to go into Boston, Phila¬ 
delphia or New Jersey cold storage. In such case he notifies 
Appellant and it changes the routing of the car accordingly. 
If a shipment originating west of Chicago, is reconsigned 
at C lucago, Appellant takes up the original bill of lading, 
issues its own bill of lading to the shipper and bills the 
car out. This new bill of lading is signed bv Appellant 
in the name of its President and General Manager and is 
the usual contract of a common carrier for the carriage of 
goods. It uses both the order bill of lading and the so- 
called straight bill of lading (Rec. p. 97, 98). For forms 
of the order bill of lading see Record page 99. Appellant 
uses these bills of lading when it reconsigns freight and 
also when it bills freight out of Chicago. 

It was handling about 12,000 cars per year when Fed¬ 
eral Control commenced and had been for some time pre¬ 
viously. When Appellant issues its bill of lading the 
freight moves to destination on that bill and no railroad 
bill of lading issues unless the car is afterwards recoil- 
signed. About ten per cent of Appellants traffic moves on 
bills of lading which it issues on its own forms and which 
are signed by its own officers or agents. About fifty per 
cent of its traffic moves without bill of lading but on a 
receipt issued at Chicago upon Appellant's forms (Rec. p. 

When shipments are en route Appellant receives reports 
from Port Huron, Buffalo and St. Albans. Buffalo means 
either Suspension Bridge, where freight is delivered to 
Lehigh Valley Railroad Company, or Black Rock where 

delivery is made to Delaware, Lackawanna and Western 
Railroad Company (Rec. p. 100). 
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It Appellant receives instructions to divert a shipment 
it does so anti the shipment moves according to its instruc¬ 
tions. None of the railroads can exercise control over the 
movement without the sanction of Appellant (Rec. p. 100). 

Appellant’s traffic moves to Port Huron, Michigan, over 
the line of the Grand Trunk Western Railroad Company; 
if the traffic is destined for Boston it goes from Port Huron 
to Coteau Junction on Grand Trunk main line, and the 
rest of the way on the Central Vermont and Boston and 
Maine. If freight is moving to New York it moves from 
Port Huron over the Grand Trunk to Buffalo and from 
thence to New York over the Lehigh Valley or Delaware. 
Lackawanna and Western. If freight is going to Philadel¬ 
phia it moves from Buffalo over the Lehigh Valiev ( Rec 
p. 100. 101). 

Appellant’s traffic as a whole is between Chicago in the 
West and New York, Philadelphia and Boston in the East, 
and is over the lines with which Appellant has contracts. 
When the cars are unloaded in the East, most of them 
are sent back empty, and when they arrive in Chicago are 
cleaned, repaired and inspected by Appellant. The cars fol¬ 
low continually the routes above described. Appellant ac¬ 
cepts shipments destined for points in the East on lines 
other than those with which it has contracts, but does not 
attempt to haul less than a carload shipment to anv outlying 
point (Rec. p. 101). 

Appellant has for twenty years issued circulars to its 
patrons in the West. One of these is a circular which con¬ 
tains a list of all cold storage houses in the East and which 
contains this significant language: “To shippers: Following 
is a list of cold storage houses located at Eastern points 
reached by these lines. Special New York or National De¬ 
spatch Refrigerator cars will be furnished for carload ship¬ 
ments of eggs, dressed poultry and dairy products, consigned 
to or in care of these cold storage houses. Shippers are re- 


t 




quested to route care New York Despatch Line specifying 
delivering R. R. named below” (Rec. p. 101, 102). * 

Another of these circulars, issued once and sometimes 
twice a year for twenty years is a notice of daily service 
which Appellant undertakes to furnish out of Chicago for 
Eastern points. This circular, among other things, states 
that Appellant “will receive at Grand Trunk Railway, Tay¬ 
lor Street and Plymouth Place, butter, eggs, cheese and 
dressed poultry, in any quantity and will forward in re¬ 
frigerator cars, daily (except Sundays and legal holidays) 
trom Chicago” to a list of destination points therein men¬ 
tioned; and further states that “Carloads from connecting 
roads for any point reached via these lines will be for¬ 
warded daily including Sundays and holidavs” fRec n 
103, 104). y V P ’ 

Appellant issues icing instructions to the foremen of all 
icing stations and a copy of these is in the record (Rec no 
105,106). V PP * 

Another circular, also issued yearly, to the shippers of 
dressed poultry, states, among other things, ‘‘We want to 
take this opportunity of thanking the trade for the confi¬ 
dence shown by them in consigning their shipments to 
our care. This confidence has enabled us to build up our 
.sen ice to such an extent that we are in a position to carry 
your goods to the principal points in the East, insuring 
the most efficient handling to New York, Boston, Philadel¬ 
phia, Buffalo, Providence and other Eastern and New Eng¬ 
land points” (Rec. pp. 107, 108). 

Appellant periodically issued a rate sheet quoting rates 
on traffic carried in its cars (Rec. pp. 181, 182). 

Immediately prior to Federal Control Appellant had 
1,340 cars in service. Moving to the East they carried 
no freight except that Appellant secured in the conduct of 
its business, and they were and are always loaded with 
refrigerated dairy products, except as to a small amount 
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of equipment used by packers. Shipments originating west 
of Chicago are routed care of New York Despatch, which 
is a trade name for Appellant. When these shipments 
reach Chicago they are delivered to Grand Trunk Western 
Railway Company and are then subject to the direction of 
Appellant. Shipments moving East of Chicago are hand¬ 
led on the lines with which Appellant has contracts, be¬ 
cause on these lines it has its organization likewise icing 
arrangements and arrangements for supervision of ship¬ 
ments ( Rec. p. 109). 

Prior to Federal Control, if a shipper elected to pay 
freight charges. Appellant made the collection. It also, 
in certain cases, extended credit to shippers, and in such 
case, ordered the shipment billed prepaid. All freight 
charges collected were turned over to the railway com¬ 
pany as Appellant’s share of this revenue was governed 
bv its contracts with the several railroad companies (Rec. 
p. 109). 

Prior to 1897 there was no segregation of the solicitation 
of dairy traffic. All such traffic was solicited by the rail¬ 
road companies in connection with the solicitation of other 
traffic. In 1897 that practice ceased and Appellant took 
on the solicitation of dairy products and organized for that 
purpose (Rec. p. 109). 

It started out with a plan to specialize on dairy traffic. 
It sent its agents to the East to become familiar with the 
business of the receivers of freight, to ascertain just how 
such business was conducted at destination, so that when 
they came in contact with the country shipper they were 
well informed and had the required knowledge of the busi¬ 
ness in the East. These agents conferred with the shipper 
and advised him as to the best method and practice of pack¬ 
ing, shipping and caring for the shipments. Appellant was 
in competition with other refrigerator lines and considered 
it a trade advantage to keep in close touch with shippers 



and did so. Since that practice was adopted in 1897 Ap- 
pellant's tonnage has more than doubled. Appellant oper¬ 
ates under the trade names of “New York Despatch Re- 
rigcrator Line and “National Despatch Refrigerator 
Lme. 1 he first of these names has great value because 
ot the general relation between the shippers and the Com¬ 
pany and because of the Company's method of doing busi¬ 
ness. Every shipper in the West and every receiver in 
the Last knows this name. 

Appellant s practice is to accept everything in the line 
of dairy products that is tendered to it where it advertises 
that it will take care of such. As to butter, eggs, and other 
dairy products its service is open to the public generally, 
without limitation as between individuals or individual ship¬ 
pers. It owns its own cars and at its different agencies 
owns its furniture and fixtures (Rec. p. 137). 

Prior to Federal Control Appellant investigated, adjusted 
and paid all loss and damage and overcharge claims. Over¬ 
charge claims were pro rated among the roads interested 
in the haul. Loss and damage claims were also pro rated 
this way unless occasioned by Appellant's negligence in 
which case it paid the whole amount (Rec. p. 110). The 

extent of claims thus adjusted and paid is shown on Record 
page 140. 

Contracts with the different railroad companies all pro¬ 
vide for a division of revenue on freight moving on Ap¬ 
pellant's cars, between Appellant and the railroad company, 
the share of Appellant being usually 1 2'A per cent of the 
gross revenue on freight carried in its cars (Rec. p. 110). 

1 axes are assessed against its cars in the states where 

us cars move and these taxes are paid by Appellant (Rec 
p. 110). 

A description of a car movement from Chicago to the 
West and from thence to the East is illustrative of all car 
movements. Every morning Appellant is notified by its 



inspector at the shops of the number of cars that are fit 
for service and these cars it then distributes to Western 
connections for dairy traffic and also to Chicago team tracks 
for C hicago trade and a record is made of this distribution 
( Rec. pp. 144, 145). This distribution is first made by 
telephone and is followed by a letter (Rec. pp. 146, 147). 
On the following morning the office receives a report show¬ 
ing the distribution of cars as made (Rec. pp. 148, 149). 
1 his report is then checked and sent to the car accountant 
(Rec. pp. 150, 151). When the car accountant has made 
the proper entry in his record he places a tag bearing on 
it the number of a particular car, upon a hook on a board 
that represents a particular line of railroad, each railroad 
having its own board or separate line of hooks, and as the 
car passes from one line to another the tag is also changed 
to another proper hook (Rec. pp. 152, 153). 

When the car passes from a western line to the Grand 
Trunk W estern there is a report made to Appellant, and 
similarly when it passes from one road to another (Rec. 
pp. 156, 157). When the Grand trunk Western receives 
the car it waybills it and sends a copy to Appellant who 
causes it to be checked with the shipper’s advices as to 
icing, destination, commodity, consignee and rate. If there 
be any error the billing station is communicated with and 
the error corrected (Rec. pp. 158, 159). Appellant also 
requires that it be furnished with a forwarding report which 
shows the time a car is received at a station and the time 
forwarded (Rec. pp. 160. 161). After Appellant has 
checked the billing it notifies the shipper of the passing of 
the car through Chicago gateways, the date forwarded, to 
whom forwarded and the contents of the car (Rec. pp. 
162, 163). A report, called a manager's report, is then 
made up in Appellant's office, the purpose of which is to 
advise its Eastern representatives and its car accountant 
of the passing of the car through Chicago gateways (Rec. 
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pp. 164, 165). When the car passes off the line of the 
Grand Trunk Western at Port Huron, another report is 
made to Appellant and likewise when the car passes Black 
Rock at Buffalo (Rec. pp. 166, 167). When the car reaches 
New York a report is sent Appellant by its agent in New 
\ork (Rec. pp. 172, 173). The different icing stations 
along the line send in icing reports to Appellant (Rec. pp. 
174-180). The record contains letters, circulars, telegrams 
and the like which illustrates how shipments are diverted, 
movements supervised, shippers notified of delays, damage, 
etc., and generally the care and supervision exercised by 
Appellant over trafiic carried in its cars (Rec. pp. 184-216). 

Appellant made a contract with the Director General of 
Railroads, covering the use, during Federal Control, of 
its property taken over by the Government. This contract 
provided for annual compensation in the sum of $72,855.59 
(Rec. pp. Ill, 132). 

Appellant’s property was returned to it at the termina¬ 
tion of bederal Control on March 1, 1920, and was operated 
by it during the guaranty period, being the six months 
period ended September 1, 1920. 

During the period of Federal Control the Director Gen¬ 
eral cut off all divisions of revenue to which Appellant was 
entitled under its contracts with the railroad companies. 
When it was known that Federal Control was to end, Ap¬ 
pellant sought to renew these contracts but was unsuccessful 
(Rec. p. 133). 

The result of operation of Appellant’s property for the 
six months guaranty period was a loss of $176,142.78 
(Rec. pp. 133, 142). 

Appellant accepted the provisions of section 209 of the 
I ransportation Act and seasonably filed such acceptance 
with the Interstate Commerce Commission (Rec. pp. 8-11, 
and 133). 

Appellant requested the Commission to ascertain and 




12 


certify to the Secretary of the Treasury the amounts neces¬ 
sary to make good the guaranty to it contained in section 
209 aforesaid but the Commission refused to do this, al¬ 
leging as a reason that Appellant is not a carrier by railroad 
within the meaning of said section (Rec. pp. 41-44). 

On February 20, 1922, the Commission, in a proceeding 
under section 20a of the Act to Regulate Commerce, in 
which was sought the authorization of the Commission 
to the holding by officers of the Grand Trunk Railway 
Company of official positions in the corporate organization 
of Appellant, the Commission held that Appellant is a 
Common carrier by railroad (Rec. pp. 219-259). 

Appellant’s articles of incorporation are in evidence ( Rec. 
p. 134). 

Appellant seeks in this proceeding to secure the issuance 
of a writ of mandamus commanding the Interstate Com¬ 
merce Commission to ascertain and certify to the Secre¬ 
tary of the Treasury the amount required to make good 
the guaranty to Appellant under the provisions of section 
209 aforesaid (Rec. pp. 1-6). 

The case was tried in the Supreme Court of the Dis¬ 
trict of Columbia upon the foregoing facts and the Court 
ordered that the petition herein l)e dismissed, the rule to 
show cause why a writ of mandamus should not issue, l>e 
discharged, and that the defendant recover its costs of 
defense (Rec. p. 57). 

From the judgment entered pursuant to the direction 
of the trial Court this appeal is taken (Rec. p. 57). 

ASSIGNMENT OF ERRORS 

1. The court erred in finding that petitioner and relator 
is not a carrier by railroad within the meaning of section 
209 of the Transportation Act 1920. 

2. The court erred in finding and concluding that peti- 
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tioner and relator is not subject or entitled to the guaranty 

provisions of section 209 of the Transportation Act of 
1920. 

3. The court erred in finding that the disposition of 

the matter by the Interstate Commerce Commisison was 
correct. 

4. The court erred in denying the relief prayed for in 
the petition herein. 

5. 1'he court erred in entering judgment for the de¬ 
fendant. 


ARGUMENT 

The foregoing assignments of error all go to the one 
question: “Is Appellant a carrier by railroad within the 
meaning of section 209 of the Transportation Act 1920” 
and this will he the only question presented by this brief 

Paragraph A of Section 209 of the Transportation Act 

of 1920, which relates to the so-called guaranty to the 

carriers after termination of Federal control, declares that 

the term carrier as used in that section means a carrier 

by railroad whose railroad or system of transportation 

is under Federal control at the time Federal control termi¬ 
nates. 

The above statement of the definition of the term “car¬ 
rier contained in section 209 excludes those elements 
of the definition which are not material to the case at bar, 
and thus confines the definition to the instant case. 

In this definition so stated there are two elements: 

1. A carrier by railroad— 

2. whose railroad or system of transportation is under 
rederal control at the time P'ederal control terminates. 

W e may now consider these two elements. 

1. A common carrier by railroad is. of course, a “car¬ 
rier by railroad and therefore the first inquiry which natu- 
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rally presents itself relates to the character of the petitioner 
as a common carrier. 

\\ ithout undertaking to formulate any complete, inclu¬ 
sive and exclusive definition of a common carrier, it is suf¬ 
ficient to say that a common carrier is one who undertakes 
as a business, for hire or reward, to carry from one place 
to another the goods of all persons who may apply for 
such carriage providing the goods be of the kind which 
he professes to carry. As an incident to the nature of the 
common carrier and as illustrative of that nature is the 
liability of the common carrier for failure or refusal to 
perform the acts which he holds himself out to do. 

The adjudicated cases as well as the text book discus¬ 
sion unquestionably support the above definition of a com¬ 
mon carrier. Hutchinson on Carriers, section 47. 

It may be helpful to refer to some of the cases which 
exclude from the foregoing definition, that is make im¬ 
material and non-essential to that definition, numerous and 
important facts which frequently co-exist with that defini¬ 
tion and perhaps therefore rather naturally lead the mind 
to the inference, unaided by the adjudications, that these 
co-existent facts constitute elements in the definition of a 
common carrier. 

The cases are cited showing by way of illustration and 
perhaps more forceably by exclusion, that the controlling 
definition of a common carrier is very general in its nature 
and is indicated by the very general attitude which a 
carrier assumes towards the shipping public, and that many 
important duties which common carriers generally perform 
in connection with their business of common carriage are 
not at all essential to the broad general definition. 

(a) “Ownership of the means of transportation is 
not essential to constitute a common carrier.” 




\r ST* ^ C °' VS ' Merchants Despatch Co., 106 

n» ^ Ba " k ° f Kentuck y vs - Adams Express Co. 3 
Utto 1/4; American Express Co. vs. Ogles, 81 S. W. 1023- 

Kettenhofer vs. Globe Transfer and Storage Co., 127 Pac.’ 

" 5 : Merchants Despatch Co. vs. Bloch, 86 Tenn. 392. 

(b) Incorporation as a common carrier is neither es- 

sent'al nor necessary. Advertisement as a common carrier 
is sufficient. 

Jackson Architectural Iron Works vs. Hurlbut, 158 N. 

Y. 34; Cage vs. Pool’s Assigns, 108 Kentucky 124- Guriev 

vs. Armstead, 148 Mass. 267; Buckland vs. Adams, 97 
Mass. 124. 

(c) The tact that only a small part of the traffic carried 
is the property of others is immaterial. United States 
vs. Louisiana and P. R. Co., 234 U. S. 1, 24. 

.(d) We assume without the citation of authority that 
t e ownership of capital stock, wherever that ownership 
ies, is wholely immaterial when we are considering the 
nature of a common carrier. The court is doubtless fa¬ 
miliar with the very extended use in the railroad world 
of the so-called “subsidiary corporation.” the capital stock 
<>t which is owned by the parent company, and with the 
further fact that the subsidiary is nevertheless a common 
carrier and is everywhere so regarded. 

(e) The fact that a common carrier may disregard legal 
requirements, as for instance, the filing of tariffs and the 
making of reports to the Interstate Commerce Commis¬ 
sion. does not detract from its character as a common ear¬ 
ner. By such disregard it can not oust the Interstate 
Commerce Commission of jurisdiction or lessen its own 
liabilities as a common carrier. 

Without further illustration we may now consider the 
acts bearing upon the common carrier nature of the peti¬ 
tioner, namely, those facts which show that the petitioner 
undertook as a business, for hire or reward, to carry (in 


16 


other words to cause to be carried) from one place to 
another the goods of all persons who might apply for such 
carriage provided the goods be of the kind which the pe¬ 
titioner professes to carry. 

We direct the attention of the court to several of the 
more important and probative facts, and especially to Ex- 
hibit 11 (Rec. p. 104). This is the printed circular issued 
in the name of the New York Despatch Refrigerator Line, 
and the National Despatch Refrigerator Line, which are 
the trade names of the petition. This circular was periodi¬ 
cally printed in large numbers and periodically circulated 
to shippers as well as other interested parties. 

Without making any extended argument upon the lan¬ 
guage of this Exhibit we may say without fear of con¬ 
tradiction that it constitutes an advertising and a holding 
out by the petitioner to shippers generally interested in 
the transportation of the traffic which the petitioner handled 
that the petitioner would carry (that is cause to be carried) 
all of this class of traffic which might l>e offered to it. And 
that pursuant to this holding out the petitioner did actually 
for a period of over twenty years carry on the business 
which it advertised to shippers that it would carry on. 

Further petitioner had a specially trained organization 
by which the shippers were brought and kept in direct per¬ 
sonal contact with the petitioner, and were advised by this 
special organization as to the best manner and method of 
preparing, packing, handling and shipping this class of 
traffic. In this very personal way the petitioner built up 
a very large transportation business in the course of which 
the volume of its traffic doubled and the good will of the 
petitioner as a carrier became established, and the interested 
shippers throughout the country came to know the peti¬ 
tioner by its trade names as a most desirable and efficient 
carrier. We may say also without fear of contradiction 
from the evidence that the shippers who dealt with the 
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petitioner knew no other carrier and had in mind no other 

carrier. They did not know and they did not give any 

thought to the movement of the cars which contained their 

shipments other than as the petitioner represented that 

movement. Probably very few, if any of the shippers, 

knew or cared over what line of railroad the cars containing 

t ieir shipments actually moved. In short, those shippers 

knew the petitioner and it alone in the matter of their 
shipments. 

After considering all of the evidence bearing upon the 
eatures of this case which are now under consideration, 
it would be idle to assert that as to these shippers this 
petitioner was not a common carrier, and we here desire to 
i estate and emphasize the conclusion that the relations be¬ 
tween the shippers and this petitioner are the controlling 
tacts which characterize this petitioner as a common carrier. 

lese relations are sufficient for the purposes of this case 
and we might safely rely upon them without further dis¬ 
cussion. We do not wish however to dismiss from atten¬ 
tion certain other items of evidence which may add to and 
support the foregoing statements. We desire to have con¬ 
sidered all of the evidence, and particularly the fact that 
the petitioner constantly issued bills of lading in its own 
name and in the ordinary form; also the important fact 
that the petitioner under its own trade names periodically 
printed and distributed to its shippers and others a rate 
or tariff sheet. Exhibit 43 (Rec. pp. 181, 182), and when¬ 
ever the rates mentioned in .'hese sheets were changed, the 
circular was re-printed to show the changes and again dis¬ 
tributed. In this way the petitioner kept its shippers con¬ 
stantly informed as to the rates under which their ship¬ 
ments would travel. True, the petitioner did not file the 
tariffs with the Interstate Commerce Commission as per¬ 
haps it ought, but it did use tariff rates and tariff sheets 
under its own names in dealing with its shippers, and in 
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this way performed another important duty respecting its 
common carriage. W’e repeat that failure to actually com¬ 
ply with the requirements of the Act to Regulate Commerce 
in this respect is immaterial so far as the character of the 
petitioner as a common carrier is concerned. Failure to 
comply with such requirements does not prevent petitioner 
from being a common carrier. We are all quite aware that 
for a long time after the passage of the Federal Act to 
Regulate Commerce, disregard of some of the requirements 
of that Act by railroad companies was quite common, but 
it has never l>een asserted by anybody that the failure of 
the railroads in these respects made them any less common 
carriers. 

And in conclusion upon this branch of the case, we desire 
to submit to the court the common and ordinary test of 
a common carrier, namely, under the undisputed facts in 
this case would the petitioner have l>een at lil>erty legally 
to have refused a shipment of commodities belonging to 
the class which it handled, tendered to the petitioner by a 
shipper in accordance with the custom and practice estab¬ 
lished by the petitioner, and so refusing the shipment could 
the petitioner have escaped from legal liability for damages 
by asserting that it was not a common carrier? 

We think there is but one answer to this inquiry. We 
think it sufficiently appears that the petitioner is a common 
carrier. 

If it is a common carrier at all, it is, of course, a com¬ 
mon carrier by railroad. The facts in that respect are un¬ 
disputed. 

We, therefore, find the petitioner within the first ele¬ 
ment of the definition established by Section 209 of the 
Transportation Act of 1920, that is, the petitioner is a 
common carrier by railroad. 

2. W’e now turn to the second element of the definition 
in Section 2C9, namely: 


whose railroad or system of transportation is under 
Federal control at the time Federal control termi¬ 
nates.” 

As there is no dispute about the fact that the petitioner’s 
property was taken under Federal control we think that 
this second element in the definition is fully met, that is, 
the petitioner was a common carrier by railroad and its 
system of transportation was under Federal control at the 
time Federal control terminated. In this connection, we 
desire to direct the court s attention to the disjunctive “or” 
contained in the second element of the definition in Section 
209, which indicates carriers by railroad whose railroad or 
system of transportation is under Federal control at the 
time 1 ederal control terminates, and we desire to urge upon 
the court with full confidence of certainty that the contract 
made between the Government of the United States and 
the petitioner pursuant to an Act of Congress, contractually, 
finally, and legally established between the Government 
and this petitioner the status of the petitioner as an owner 
of a “system of transportation’ and established with equal 
certainty the fact that the petitioner as a common carrier 
owned a system of transportation. 1 he words “a system 
of transportation used in the connection in which 
they appear, must necessarily mean a system of com¬ 
mon carriage transportation. It can not mean anything 
else. Of course, it does not necessarily mean a system of 
transportation by railroad but as the evidence indisputably 
shows that the petitioner's system of transportation was 
by railroad, the contractual status of the petitioner as the 
owner of a system of transportation supplemented by the 
undisputed evidence in the case showing how that system 
of transportation was operated conclusively supplies both 
elements in the definition. 

In \ iew of the facts here referred to, the Government 
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can not possibly l>e permitted to assert that the petitioner 
is not the owner of a “system of transportation” and unless 
it can say that, it can not deny that the plaintiff is entitled 
to the relief prayed for when the undisputed evidence sup¬ 
plying the other elements of the definition are considered. 
We take it that were this case between two natural persons, 
niether of them would be permitted to deny his contractual 
status or assert any fact contrary to it, and we are certain 
that this contractual status is just as effective, just as com¬ 
plete and just as final notwithstanding that one of the 
contracting parties is the Government of the United States. 
This conclusion is inevitable when we remember that the 
property of this petitioner was taken from it bv the Presi¬ 
dent of the United States under the authority of Congress 
and that the contract in question was confessedly made 
pursuant to full and complete authority granted by the 
Congress of the United States. 

Perhaps we should in this brief refer to the reason which 
underlay the particular mention of sleeping-car companies. 
It has seemed to us that the reason for this lies in the fact 
that sleeping-car companies have never been considered and 
are not now considered as common carriers by railroad. True 
an amendment to the Federal Act to Regulate Commerce 
brought sleeping-car companies within that Act and arbitra¬ 
rily so. Congress evidently concluded that the importance of 
the sleeping-car companies required their submission to the 
Act to Regulate Commerce not because they were common 
carriers but because they ought to be regulated. By their 
inclusion in the Federal Act to Regulate Commerce, they 
became no more common carriers than they were before 
and their inclusion in the Federal Act had no effect what¬ 
ever upon their status as common carriers. They were 
simply subjected to the control and regulation of the Inter¬ 
state Commerce Commission. This being true, it is quite 
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apparent that had they not been specially mentioned in 
Section 209, the argument would at once have been made 
that sleeping-car companies were not common carriers by 
railroad and therefore not within the purview of Section 
209; that they were simply within the scope of the Federal 
Act to Regulate Commerce and were brought within that 
scope arbitrarily because of certain admitted necessities 
of regulation. It was doubtless to avoid this very argu¬ 
ment, an argument to our minds unanswerable, that they 
were especially named in Section 209. And here again 
the reason for including them within the benefits of Section 
209 is apparent, that is, sleeping-car accommodation for 
the traveling public had become so necessarily a part of 
passenger transportation that it was necessary to protect 
that feature of transportation and bring it within the bene¬ 
fits of the Guaranty Act, although the sleeping-car com¬ 
panies were not themselves common carriers. 

This subject is further illustrated by Section 422 of the 
Transportation Act of 1920 which amends the Interstate 
Commerce Commission’s Act and creates therein a new 
section to be known as Section 15A, the revelant portion of 
which reads as follows: 

“Section 15A : (1) When used in this section the 

term ‘rates’ means rates, fares, and charges and all 
classifications, regulations, and practices, relating 
thereto; the term ‘carrier’ means a carrier by rail¬ 
road or partly by railroad and partly by water, within 
the continental United States, subject to this Act, ex¬ 
cluding (a) sleeping-car companies and express com¬ 
panies.” 

It thus appears that the Transportation Act of 1920 when 
dealing with the amendment to the Interstate Commerce 
Act relating to rates carefully excluded sleeping-car com¬ 
panies and doubtless for the reason that while they had 








been formerly brought within the Interstate Commerce Act 
for certain purposes, they were nevertheless not regarded 
as common carriers. 

In passing we desire to refer to Exhibit 45 (Rec. pp. 219- 
259) which is a certified copy of a decision of the Interstate 
Commerce Commission made under Sub-division 12 of Sec¬ 
tion 20A, that being a new section of the Interstate Com¬ 
merce Act created by Section 439 of the Transportation 
Act of 1920. 

This Sub-division 12 declares that after December 31. 
1921, it shall be unlawful for any person to hold position 
of office or officer or director of more than one carrier, 
unless such holding shall have been authorized by order of 
the Commission, upon due showing, in form and manner 
prescribed by the Commission, that neither public nor pri¬ 
vate interests will l>e adversely affected thereby. 

The court will note that this Sub-division deals with 
common carriers. Under this section the Grand Trunk 
Railway Company of Canada made application to the Inter¬ 
state Commerce Commission on December 19, 1921, for per¬ 
mission for certain persons to hold at one and the same time 
official positions on the Grand Trunk Railway Company of 
Canada and certain other common carriers including the 
petitioner. 

This application was heard and on February 20, 1922, 
the Interstate Commerce Commission made the order, copy 
of which is attached to Exhibit 45. It appears from this 
order that the court disallowed the application with refer¬ 
ence to certain of the companies included in the application 
for the reason that such excluded companies were not 
“common carriers by railroad.” (Rec. pp. 258, 259.) 

By the same order however, the Commission granted 
the application of the Grand Trunk Railway Company with 
respect to this petitioner, very clearly thereby holding that 
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this petitioner was regarded at that time by the Interstate 
ommercc Commission as a “common carrier by railroad.” 

1 bis Exhibit is used in this case not as evidence directly 
bearing upon the questions involved in the case but merely 
to show that when exercising its regulatory jurisdiction 
upon specific application, the Interstate Commerce Com¬ 
mission included within that jurisdiction this petitioner as 
a common carrier by railroad.” When, however, this peti¬ 
tioner made application on the same ground, that is, as a 
common carrier by railroad, for the protection of the Guar¬ 
anty Section of the Transportation Act of 1920. the Inter¬ 
state Commerce Commission uncloaked itself and denied 
its jurisdiction. Certainly one of these two conclusions 
of the Interstate Commerce Commission was erroneous 
and the Interstate Commerce Commission finds itself in 
conflict with itself. 


In conclusion, we desire to refer to cases which will be 
cited by counsel for the defendant, and particularly perhaps 
to Wells Fargo vs. Taylor, 254 U. S. 175, which defend¬ 
ant’s counsel will rely upon. So far as we can discover 
his ground for reliance, it is that the definition of the words 
common carrier by railroad which the court made in that 
case, extends to the words “carrier by railroad” in Section 
209, that is, that the definition given by the court in the 
Taylor case carries over to and controls "the words used in 
Section 209. Of course a very brief examination destroys 
the ground of counsel's reliance because the definition of 
the words “common carriers by railroad” in the Taylor 
case was a definition of what those words meant in the 
Employers Liability Act which was the ground of the 
action in which the decision was made, and the court 
expressly confined its definition to that Act by saying: 


“in our opinion the words common carrier by railroad 
as used in the Act.” 
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In short, the court said in cofistruing this particular Em¬ 
ployers' Liability Act, we hold that the words “common 
carriers by railroad” mean common carriers who operate 
railroads. There were several cogent reasons for limiting 
the scope of the decision in this respect. In the first place, 
the court was not called upon to make and was not in fact 
making a general definition of the term “common carriers 
by railroad.” It was deciding a case involving that much 
controverted legislation commonly called “employers’ lia¬ 
bility” and further, was considering the construction of the 
Employers’ Liability Act involved in the case and the court 
was, as we have said, careful to confine its language “to 
the act in question." But beyond this, and as a reason, and 
prol>ably the only reason which led the court to so construe 
the words “common carriers by railroad” was the legal 
principle that, a legislative grant of a remedy to a specified 
body of citizens, excluding from the benefits of that remedy 
all citizens of the United States who were not of the speci¬ 
fied body, would fall under the condemnation of class legis¬ 
lation which had within it no classification. It is com¬ 
mon knowledge to every lawyer that legislation must be for 
the benefit of all citizens, unless there is supporting the par¬ 
ticular legislation, a reasonable classification. The rea¬ 
sonable classification which underlay the “Federal Employ¬ 
ers' Liability Act” was the extra-hazardous nature of rail¬ 
road employment and this extra-hazardous nature which 
supported the classification upon which the legislation rested 
pertained generally only to the operative side of railroads 
and could not rightfully and lawfully be extended to em¬ 
ployees of railroads or common carriers who were not sub¬ 
jected to the extra hazards. Therefore, the court said for 
the purposes of this case we hold that the words “common 
carriers by railroad” mean common carriers who operate 
a railroad and whose operatives are therefore within the 
extra hazard of the operating employment. Whether or 
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not it appears from the opinion that the court reasoned this 
out in detail, is immaterial because of course the court had 
in mind the doctrine of classification which it had itself 
established by a long line of decisions. In short, had the 
court not so defined those words, it would have included 
within the benefits of the Federal Employers’ Liability Act 
a very large number of common carriers by railroad whose 
employment subjected them to no extra hazard whatever, 
and therefore the court would have found itself confronted 
with the invalidity of the statute itself. This definition of 
those words in that particular act was absolutely necessary 
to prevent the catastrophe which overtook the former Fed¬ 
eral Employers’ Liability Act in the same court. Again, 
in short, for the purposes of that Act, the court knowing 
that there were a very large number of common carriers by 
railroads who were not operators of railroads, excluded 
from the benefits of that Act the employees of non-operat¬ 
ing carriers, while Congress in enacting Section 209 very 
evidently with deliberate intention, because it knew that 
there were very many common carriers by railroads who 
were not operating common carriers, used language which 
unlimited by definition, necessarily included non-operating 
common carriers by railroad, and there was a reason for 
this. The purpose of the Guaranty Provisions of the 
I ransportation Act of 1920 was the protection not alone 
and perhaps not chiefly of the common carriers by railroad, 
but the protection of transportation in the interests of the 
public generally. Unquestionably that idea of insuring 
public transportation during a limited reconstruction period 
was the controlling and moving purpose of Congress. Con- 
gre.v, recognized the absolute, vital necessity of continuing 
railroad transportation generally, even at the expense of the 
1 reasurv ol the United States and the public funds. Hav¬ 
ing this purpose definitely in mind, and knowing perfectly 
well that there were a very large number of common car- 
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riers by railroad, lx)th in fact and in law, who were not 
operating common carriers, Congress beyond any question 
used the language “carriers by railroad” with the intention 
of protecting and insuring the movement of traffic not only 
by operating railroad carriers but by common carriers who 
through various arrangements brought about public trans¬ 
portation without directly operating railroads. Had Con¬ 
gress any other purpose in mind, had it in mind the defini¬ 
tion which the Supreme Court of the United States placed 
on somewhat similar language in the Federal Employers’ 
Liability Act, Congress would have failed in its purpose, 
that is, it would have protected the commerce which moved 
by direct railroad operation, and left the vast mass of com¬ 
merce which moved through the agencies of non-operating 
railroad carriers without protection. Bearing this very 
broad distinction in mind and at the same time the necessary 
conclusion that Congress intended to protect the public 
transportation generally, how is it possible to argue that a 
definition of the Supreme Court which was expressly con¬ 
fined to the Act involved in the case extends beyond it in 
disregard of the language of the court, and applies to 
another statute which was enacted for an entirely different 
purpose and which needed for its support no such defini¬ 
tion as the court was compelled to make in order to sus¬ 
tain the Employers’ Liability Act. Such extension of 
limited definitions can bring nothing but confusion into the 
law, particularly when there is nothing in the case which 
even remotely justifies the extension of the definition. 

What seems to be the conclusive inference to be drawn 
from this Taylor case is added to by the fact that the court 
in its decision stateci that its view was enforced by: 

“the mention of cars, engines, tracks, road beds and 

other property pertaining to a railroad; 
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“by the obvious reference in the latter part of Sec¬ 
tions 3 and 4 to statutes requiring engines and cars 
to be equipped with automatic couplers, standard draw¬ 
bars and other appliances intended to promote the 
safety of railroad employees; 

“by the use of similar words in other closely related 
acts which apply only to carriers operating railroads.” 

The court in the Taylor case stated that its decision was 
influenced by the fact that similar words in the original 
Interstate Commerce Act had been construed as including 
carriers operating railroads but not express companies doing 
business as there shown and it cites in support of that posi¬ 
tion 1 I. C. C. 349; United States vs. Morsman, 42 Fed. 
448; Southern Indiana Express Co. vs. United States Ex¬ 
press Co., 92 Fed. 1022; American Express Co. vs. United 
States, 212 U. S. 522. The court doubtless cited these 
cases as illustrating generally its position taken in the Tay¬ 
lor case but not as indicating that these cases held that the 
express company is not a carrier by railroad because the 
merest inspection of these cases indicates that the decision 
in each of them rested entirely upon the language “wholly 

by railroad" as it appeared in the Federal Act to Regulate 
Commerce. 

I he only case in which the status of express companies 
as carriers by railroad was before the Interstate Commerce 
Commission was in the case re; express companies, Vol. 1, 

I. C. C. Kept. 677-682, in which was involved the question 
as to whether express companies were subject to the Act 
to Regulate Commerce, which placed under its jurisdiction 

“common carriers engaged in: (a) the transportation 
of passengers or property wholly by railroad or partly 
by railroad and partly by water, etc.” 


No question was made in the decision of the Commission 
hut that express companies were carriers by railroad. They 
were held to be not subject to the Act because they were not 
carriers wholly by railroad. We quote the language of 
the report of the Commission in this case: 

“It is said that the words of the Act above quoted, 
namely: ‘wholly by railroad or partly by railroad and 
partly by water,’ do not describe the transportation 
business conducted bv express companies, for the rea¬ 
son that their business is largely upon water routes 
disconnected from railroad lines and upon stage coach 
routes, as well as by teams used for the collection and 
delivery of goods and for their transportation between 
the termini of connecting lines. A very large propor¬ 
tion of their traffic is by rail. Their exclusion from 
the operation of the statute upon the ground that in 
cities and large towns it is customary for express com¬ 
panies to collect and deliver the freight would seem 
to l>e too refined a construction to place upon the 
law. * * 

“The word ‘wholly’ in the first section of the Act mav 
have been used in contradistinction to the word ‘partly’ 
in the next clause—‘wholly by railroad or partly by 
railroad and partly by water’ and not as a limitation 
upon the method of carriage with the meaning by rail¬ 
road solely, or by railroad and not otherwise, as 
claimed by the express companies. 

“Nevertheless, the literal application of the word 
‘wholly’ would exclude a large part of the business 
transacted by express companies for it can truthfully 
be said as to the larger percentage of their shipments 
that they are not ‘wholly by railroad’ or ‘partly by 
railroad and partly by water.’ A great amount of 
team and messenger service is involved as well as the 
use of other vehicles of transportation which are not 
within the language of the Act. The use of that word 
in a section which was evidently framed with the 
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greatest care affords a fair foundation for the claim 
that the Act does not describe the modes of transpor¬ 
tation employed by express companies with sufficient 
precision to bring them within its terms.” 


This decision of the Commission was followed by the 
case of Lnited States vs. Morsman, 42 Fed. 448, in which 
the same question was up as to whether express companies 
were subject to the Act to Regulate Commerce and the 
court in its decision adopted and followed the report of the 
Commission in the case of the express companies and held 
that the Act to Regulate Commerce did not apply to express 
companies because they were not carriers wholly by railroad. 

1 he case of the American Express Company vs. United 
States, 212 U. S. 522, is a case in which was involved the 
right of express companies to issue franks for transporta¬ 
tion of property, and the court held that the language of the 
F ederal A ct to Regulate Commerce relating to the issuance 
of free passes did not include the issuance of franks by 
express companies for the transportation of freight. This 
conclusion was very evidently reached because the passes 
authorized by the Federal Act to Regulate Commerce were 
passes for the transportation of passengers and not for the 
transportation of freight. It is therefore apparent that 
the question whether or not express companies were car¬ 
riers by railroad was not involved. It very apparently 
made no difference whether they were carriers by railroad 
or not if the language relating to passes did not include 
franks tor free transportation of freight. In short, the 
permissive language relating to the issuance of passes by 
railroad companies did not include any permission to the 
express companies. 


Respectfully 


Edward M. Hyzer, 

Of Counsel. 


submitted, 

William G. Wheeler, 

Attorney for Petitioner. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1922. 

Chicago, New York & Boston 
Refrigerator Company, a Corpo¬ 
ration, appellant, 

v . 

Interstate Commerce Commission, 

appellee. 


BRIEF FOR THE INTERSTATE COMMERCE COMMIS¬ 
SION. 

STATEMENT OF THE CASE. 

(A) INTRODUCTORY STATEMENT. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, discharging a rule 
to show cause why a writ of mandamus should not 
issue, and dismissing the petition filed by Chicago, 
New York & Boston Refrigerator Company, appellant 
here, in an effort to require the Interstate Commerce 
Commission, appellee here, to recognize it as falling 
within the provisions of section 209 of the trans¬ 
portation act, 1920 (41 Stat. L. 464). By the terms 
of this section of the transportation act, the pertinent 
provisions of which are set out in full hereinafter, the 

(i) 


No. 3882. 

No. 30, Special 
Calendar. 




2 


United States makes a guaranty to certain carriers 
in respect to their railway operating incomes during 
the six months’ period following the termination of 
Federal control. It is the duty of the commission to 
ascertain the amount necessary to make good the 
guaranty to each carrier entitled to a guaranty and to 
certify such amount to the Secretary of the Treasury. 

The refrigerator company applied to the com¬ 
mission for a certification under section 209 covering 
advances on, or part payment of, money which it 
claimed was due to it, and later applied for a certifica¬ 
tion covering final payment. The commission, after 
hearing oral argument and considering a brief filed 
by counsel for the refrigerator company, refused to 
make a certification for part payment or for final 
payment, on the ground that the refrigerator com¬ 
pany was not a “carrier” within the meaning of 
that word as used in the guaranty provision. (The 
first report of the commission, relating to part pay¬ 
ment, will be found at page 11 of the printed record; 
the second report, relating to final payment, at page 
22 of the printed record.) 

Following the commission’s refusal to make the 
requested certification, the refrigerator company 
filed its petition in the court below'. Under the pro¬ 
visions of Chapter XLII, title “Mandamus,” of the 
Code of the District of C olumbia, the case was tried 
before the court without a jury on July 10 and 11, 
1922. Evidence was introduced; there was oral 
argument and briefs were filed. 
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On July 31, 1922, the court gave judgment for the 
commission and rendered an opinion, in which it 
stated: 

The concluding part of the decision of the 
Interstate Commerce Commission, under the 
application above referred to, is thus: 

“The claimant’s representatives assert that 
it is a carrier by railroad within the meaning of 
section 209 because it is engaged in the carriage 
of freight over or by means of railroads and 
because it is to all intents and purposes a part 
of the Grand Trunk Railway, engaged in 
handling a particular kind of that railroad s 
traffic; they advance the view that the term 
“ carrier” in section 209 of the transportation 
act is as broad in its meaning as the same 
term in section 1 of the Federal control act, 
and they contend, therefore, that this section 
is to be so construed as to entitle every carrier 
which was under Federal control on February 
29, 1920, to a guaranty payment. We are 
unable to agree with the claimant, either in its 
view of its own status or in its interpretation of 
the statute. The claimant is an equipment¬ 
owning company which, however, does not 
own or operate motive power, roadbed, or 
tracks, does not collect from shippers charges 
for its services, does not control its cars while 
in trains, and which leases its cars to railroads 
to be used in handling a particular kind of 
traffic, depending for its revenues upon car 
hire and commissions paid by the rail lines. 
Obviously it lacks many essential characteristics 
of a carrier by railroad. Recently, in deciding 



4 


the case of Wells Fargo & Co. v. Taylor, 254 

, .i. 175 ’ arism & under the Federal employers’ 
liability act, the Supreme Court said : 

‘ In our opinion the words ‘ common carrier 
by railroad,’ as used in the act, mean one who ' 
operates a railroad as a means of carrying for 
the public that is to say, a railroad company 
acting as a common carrier. This view not 
only is in accord with the ordinary acceptation 
of the words, but is enforced by the mention 
of cars, engines, tracks, roadbed and other 
property pertaining to a going railroad: 

and by the fact that similar words 
m the original interstate commerce act had 
been construed as including carriers operating 
railroads but not express companies doing 
business as here shown. 1 I. C. C. 349- 
Cnited States v. Morsman, 42 Fed. Rep. 448- 
Southern Indiana Express Co. v. United States 
Arprm Co., 88 Fed. Rep. 659, 662; s. c. 92 
ed. Rep. 1022. And see American Express 
to. v. United States, 212 U. S. 522, 531, 534.’ 

We find that the Chicago, New York & 
Boston Refrigerator Company is not a carrier 
by railroad within the meaning of section 209 
of the transportation act, 1920, and is not 
subject to the guaranty provisions of that 
section. Its application for a partial payment 
thereunder must, therefore, be dismissed. An 
order will be entered accordingly.” 

***** 

* * * the court is of opinion that the dispo¬ 
sition of the matter by the Interstate Com¬ 
merce Commission, supra, was correct; * * *. 
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The refrigerator company appealed to this court, 
making several assignments of error, all to the effect, 
however, that the lower court erred in holding that 
appellant was not a “carrier by railroad” within the 
meaning of section 209. 

(B) PROVISIONS OF THE STATUTE. 

The language of section 209, in which we are 
directly interested, reads as follows: 

Sec. 209. (a) When used in this section— 
The term “carrier” means (1) a carrier by 
railroad or partly by railroad and partly by 
water, whose railroad or system of transpor¬ 
tation is under Federal control at the time 
Federal control terminates, or which has here¬ 
tofore engaged as a common carrier in general 
transportation and competed for traffic, or con¬ 
nected, with a railroad at any time under 
Federal control; and (2) a sleeping car com¬ 
pany whose system of transportation is under 
Federal control at the time Federal control 
terminates; but does not include a street or 
interurban electric railway not under Federal 
control at the time Federal control terminates, 
which has as its principal source of operating 
revenue urban, suburban, or interurban pas¬ 
senger traffic or sale of power, heat, and light, 
or both; 

The term “guaranty period” means the six 
months beginning March 1 , 1920. 

The term “test period” means the three 
years ending June 30, 1917; and 

The term “railway operating income” and 
other references to accounts of carriers by 
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railroad shall, in the case of a sleeping car 
company, be construed as indicating the ap¬ 
propriate corresponding accounts in the ac¬ 
counting system prescribed by the commission. 

(b) This section shall not be applicable to 
any carrier which does not on or before March 
15 , 1920 , file with the commission a written 
statement that it accepts all the provisions of 
this section. 

The United States hereby guarantees_ 

(1) With respect to any carrier with which 
a contract (exclusive of so-called cooperative 
contracts or waivers) has been made fixing 
the amount of just compensation under the 
Federal control act, that the railway operating 
income of such carrier for the guaranty period 
as a whole shall not be less than one-half the 
amount named in such contract as annual 
compensation. 

***** 

(g) 1 lie commission shall, as soon as prac¬ 
ticable after the expiration of the guaranty 
period, ascertain and certify to the Secretary 
of the Treasury the several amounts necessary 
to make good the foregoing guaranty to each 
carrier. The Secretary of the Treasury is 
hcieby authorized and directed thereupon to 
draw warrants in favor of each such carrier 
upon the Treasury of the United States, for 
the amount shown in such certificate as neces¬ 
sary to make good such guaranty. An amount 
sufficient to pay such warrants is hereby ap¬ 
propriated out of any money in the Treasury 
not otherwise appropriated. 



(C) QUESTION PRESENTED. 

There is only one question in this case: Is the 
refrigerator company a “carrier” within the meaning 
of section 209? 

The word “carrier” is specifically defined in this 
section as meaning “(1) a carrier by railroad, or 
partly by railroad and partly by water * * * 
and; (2) a sleeping car company * * There 

is, of course, no claim that the refrigerator company 
is a carrier “partly by railroad and partly by water” 
or that it is a “sleeping-car company.” The ques¬ 
tion, therefore, narrows to this: Is the refrigerator 
company a “carrier by railroad”? If not, the com¬ 
mission has no duties under section 209 in respect 
to this company. 

(D) STATEMENT OF FACTS. 

The statement of facts in appellant’s brief is incom¬ 
plete in many respects, which we deem important, 
and it is therefore desirable and necessary that the 
facts be set out here. This will be done as concisely 
as possible. 

The refrigerator company is a corporation organized 
under the laws of the State of Maine. It was not in¬ 
corporated as a common carrier; the purposes of the 
company, as set out in its articles of incorporation, 
are as follows: 

The purposes of said corporation are to 
manufacture, build, repair, buy, own or hire, 
lease, sell, or rent for hire cars of all descrip¬ 
tions, both freight and passenger, engines and 
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other rolling stock used and employed in the 
operations of railroads; to manufacture and 
deal in any articles fabricated of wood, iron, 
or other metals; to purchase, lease, or other¬ 
wise acquire, use and sell and otherwise dispose 
of any and all patents, patent rights, processes, 
and inventions, and interests therein and 
rights thereunder, as may be deemed essential 
or convenient in carrying on the business of 
the corporation, with power to authorize and 
license other persons or corporations to manu¬ 
facture, sell, use, enjoy, and operate there¬ 
under; to purchase, lease, and otherwise ac¬ 
quire, manage, use, deal in and sell and other¬ 
wise dispose of any and all real and personal 
estate and plant and other property and 
things whatsoever, including stocks, bonds, 
and other securities of similar corporations, 
deemed necessary or convenient for the prose¬ 
cution of and in carrying on the business of 
the corporation, and doing any and all acts 
and things incidental to or connected with 
said business; and to have and to exercise all 
the rights, powers, and privileges appertaining 
to corporations under the general laws of the 
State of Maine. (Exhibit 19, printed record, 
page 80.) 

The capital stock of the company is owned by the 
Grand Trunk Railway Company of Canada, which 
has not accepted the provisions of section 209 in 
respect to the operation of its lines in Canada. (Wit¬ 
ness Almond, printed record, p. 121.) 

The refrigerator company owns some 1,300 refrig¬ 
erator cars; it does not own or control any motive 
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power, roadbed, tracks, or any railroad property, or 
facilities, other than its cars mentioned above. 
(Witness Cooper, printed record, p. 81.) These cars 
are rented to certain railroad companies and are 
used in the transportation of dairy products by these 
railroad companies from the west to the east. 
Chicago and points west thereof are the principal 
points of origin, and Boston, New York and Philadel¬ 
phia are the principal points of destination. The 
refrigerator company keeps its cars repaired and 
ready for use. It receives car rentals or “mileage” 
from all of the railroad companies over the lines of 
which its cars move, as compensation for the use of 
its cars by these companies. (Exhibit 2, paragraph 
12, printed record, p. 42; Witness Cooper, printed 
record, p. 81.; 

In addition to the car rental, or so-called mileage, 
the refrigerator company has another source of 
income. It has contracts with certain railroad com¬ 
panies east of Chicago, viz, the Grand Trunk Rail¬ 
way Company of Canada, the Grand Trunk Western 
Railroad Company and other subsidiaries of the 
Grand Trunk Railway Company of Canada, the 
Central of Vermont, the Boston & Maine, the Lehigh 
Valley, and the Delaware, Lackawanna & Western, by 
the terms of which these railroad companies pay to the 
refrigerator company commissions on shipments 
moving over their lines in its cars. These commis¬ 
sions are based upon a percentage of the freight 
revenue accruing thereon to each of the railroad com¬ 
panies which move the shipments. They amount to 
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some 12£ per cent of such revenue, and are paid to 
the refrigerator company as a commission for soliciting 
business to move over the lines of the contracting rail¬ 
road companies. The contracts so state. (Exhibit 
2, paragraph 13, printed record, p. 42; Witness 
Cooper, printed record, p. 81.) 

The refrigerator company has no contracts with the 
lines west of Chicago, and some of the shipments in 
its cars are delivered in the East by railroad companies 
with which it has no contracts. The only compensa¬ 
tion received by the refrigerator company from these 
noncontracting railroads is the car rental or mileage 
referred to above. (Witness Cooper, printed record, 

p. 81.) 

The commissions received by the refrigerator com¬ 
pany amount to about 50 per cent of its revenue, and 
of these commissions the Grand Trunk Railway Com¬ 
pany of Canada pays about 50 per cent. (Witness 
Cooper, printed record, p. 81.) 

The refrigerator company maintains agents in 
various producing centers in the West, as well as 
certain consuming points in the East, who solicit 
shipments of dairy products. Shipments are also 
solicited by means of circulars. East of Chicago the 
cars move over established routes made up of the 
contracting railroad companies which pay commis¬ 
sions to the refrigerator company. The terms “Na¬ 
tional dispatch” and “New York dispatch” are trade 
names of the refrigerator company and indicate, in 
the minds of the shippers, routing east of Chicago 
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over the established routes. (Witness Cooper, printed 
record, p. 82.) 

No employees of the refrigerator company accom¬ 
pany its cars. (Witness Belanger, printed record, p. 
92.) As to the control of the cars the contracts pro¬ 
vide as follows: 

Third. It is agreed that the said cars are not 
in the West to be loaded eastbound with local 
traffic of “the railways” nor in any way di¬ 
verted from the established through routes 
without the consent of “the car company,” nor 
are they to be loaded with any freight that will 
tend to injure or cause them to be rendered 

unfit for the carriage of refrigerator traffic. 
***** 

Fifth. The cars shall be under the control of 
“the railways ” while on their respective lines , 
but the directions of “the car company” as to 
their distribution at and west of Chicago shall 
be promptly observed. (Exhibit 2, printed 
record, p. 40.) 

The railroad companies make out, in their own 
names, bills of lading covering the shipments moving 
in the refrigerator company’s cars, except that, as 
to some shipments originating in the West and re¬ 
consigned at Chicago, which constitute about 10 per 
cent of all shipments in its cars, the refrigerator com¬ 
pany issues bills of lading on its own form, at Chicago 
covering the movement east of that city. These 
bills of lading issued by the refrigerator company 
have printed on their faces the following language: 
“Received, subject to the classifications and tariffs 
in effect on the date of the issue of this original bill 
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of lading.” (Exhibit 9, printed record, p. 57; Witness 
Cooper, printed record, p. 81.) This refers to the 
tariffs of the railroad companies. Waybills covering 
shipments in the refrigerator company’s cars are 
made out by the railroad companies and are records 
of those companies. Copies are furnished to the re¬ 
frigerator company for its information. (Witness 
Belanger, printed record, p. 92.) These waybills 
show, printed at the top, “National dispatch” or 
“New York dispatch,” which indicates the routing 
east of Chicago over the contracting railroads. At 
times the refrigerator company collects prepaid 
freight charges on shipments moving from Chicago 
in its cars and turns over the entire amount of such 
collections to the railroad companies. (Witness 
Cooper, printed record, p. 81.) In this connection 
it has in the past, at times, extended credit to ship¬ 
pers in respect to such charges. This was done when 
authorized by the Chicago, treasurer of the Grand 
Trunk Railroad. (Witness Cooper, printed record, 
p. 82.) The refrigerator company also investigates 
and settles loss and damage claims in connection 
with shipments moving in its cars and is reimbursed 
for the entire amount for such settlements by the 
railroad companies. (Witness Green, printed record, 
pp. 83, 84.) The contracts with the railroad com¬ 
panies provided: 

Nineteenth. “The railways” each agree to 
be individually responsible as common car¬ 
riers and pay for all damage to or loss of 
freight while upon their respective roads, and 
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if damage or loss shall occur which can not 
be located, they each agree to pay their pro¬ 
portion based upon the rules of the Freight 
Claim Association. (Exhibit 2, printed record 
p. 43.) 

The refrigerator company keeps track of its cars by 
means of reports from agents of the transporting 
railroad companies and, upon request, furnishes the 
shippei with information concerning the movement 
of his car. Also, when occasion arises, it ascertains 
by inquiring of the railroad companies whether the 
shipper’s instructions regarding routing, icing, diver¬ 
sion, etc., have been carried out. 

Upon shipments moving in the cars ot the refrigera¬ 
tor company, shippers pay freight charges to the rail¬ 
road companies at the rates published and filed with 
the commission by the railroad companies which 
transport such shipments. (Witness Cooper, printed 
record, pp. 81, 82.) The refrigerator companv re¬ 
ceives no payment or compensation of any kind from 
the shippers. The rates published and collected by 
the railroad companies cover all services of transpor¬ 
tation which are performed. It was testified that 
occasionally the refrigerator company loads carload 
freight for shippers at Chicago and receives compen¬ 
sation therefor from the shippers. This is not a trans¬ 
portation service, and is not covered by the rates. In 
performing this service, the refrigerator company per¬ 
forms merely a stevedoring and not a carrier service. 

( Witness Cooper, printed record, p. 82.) 



The activities described above were the activities 
of the refrigerator company before its cars were taken 
under Federal control in May, 1918. During the pe¬ 
riod of federal control, which lasted until March, 1920, 
the cars of the refrigerator company were used by the 
director general, and the company was compensated 
by the United States for such use. The company 
performed no services during that period. (Exhibit 
14, printed record, p. 59.) 

At the expiration of Federal control, the cars of 
the refrigerator company were returned to it, and it 
again let its cars to the railroad companies to be 
used for the transportation of dairy products, and 
received lor such use car rental. During the guar¬ 
anty period—that is, the six months following Fed¬ 
eral control its cars moved over the same routes as 
prior to federal control. These included the line of 
the Grand Trunk Railway Company of Canada, in 
Canada, from Port Huron to Buffalo. During the 
guaranty period the refrigerator company received 
no commissions from the railroad companies for 
soliciting business and did very little, if any, solicit¬ 
ing. It was testified that the refrigerator companv 
attempted to renew its commission arrangement with 
the Grand Trunk Railway Company of Canada, but 
this railroad company, which owns all of the stock 
of the refrigerator company, refused to make such 
arrangement, as did the other railroad companies 
having commission contracts prior to Federal con¬ 
trol. Effective September 1 , 1920, at the expiration 



of the guaranty period, the commission arrangements 
were resumed, and the refrigerator company now 
operates in the same manner as it operated prior to 
Federal control. (Witness Cooper, printed record, 

pp. 59, 79, 81, 82; Witness Belanger, printed record, 
p. 92.) 

The refrigerator company files no tariffs or rates 
with the commission, which common carriers by rail¬ 
road, engaged in interstate commerce, are required 
to file by section 6 of the interstate commerce act, 
nor does it make annual reports, which common car¬ 
riers by railroad, engaged in interstate commerce, 
are required to make by section 20 of the interstate 
commerce act. The accounts of this company are 
not kept in a manner prescribed by the commission. 
(Witness Cooper, printed record, p. 81.) 

In short, it appears that the refrigerator company 
is not incorporated as a carrier; does not own, control, 
or use the necessary facilities for performing carriage; 
does not hold itself out to perform carriage by pub¬ 
lishing rates applicable thereto; and does not in fact 
perform carriage or receive any compensation 
from shippers whose shipments move in its cars. 
(Even the cars owned by the refrigerator company, 
while moving over the lines of the various railroad 
companies, are for the time being the cars of the 
railroad companies, and these companies pay rental 
to the refrigerator company for the use of the cars.) 

The services of the refrigerator company are of 
two kinds. First, it rents cars to the railroad com- 
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panies. Clearly this is not a common carrier service. 
Second, it solicits business for certain railroad com¬ 
panies with which it has contracts, as agent for these 
railroads, and is paid for this service by the railroads. 
In connection with this solicitation of freight, the 
refrigerator company performs certain incidental 
services, as agent for the railroads, calculated to 
promote such solicitation. For example, at times it 
collects the freight charges and turns over the full 
amounts so collected to the railroads; it settles loss 
and damage claims with shippers and is reimbursed 
in full by the railroads. In those cases where it 
issues bills of lading, about 10 per cent of the whole, 
it acts as agent for the railroads, the bill of lading 
showing on its face that the transportation is 
subject to the tariffs of the railroad companies. No 
tariffs are filed by the refrigerator company. In 
distributing circulars to shippers, a customarv way 
ol soliciting business, the refrigerator companv is 
acting as agent for the railroad companies and shows 
in such circulars the rates established by those com¬ 
panies for the transportation of freight by the rail¬ 
road companies. The names “New York Dispatch” 
and National Dispatch” used by the refrigerator 
company in soliciting business indicate to the 
shipper routing on the contracting railroads. 
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ARGUMENT. 

I. THE TERM “CARRIER BY RAILROAD,” IN THE ORDI¬ 
NARY SENSE OF THE WORDS, MEANS A RAILROAD 
COMPANY OPERATING AS A CARRIER. 

The term “carrier by railroad” has an established 
and well-understood meaning. It means a railroad 
company operating as a carrier. This is the ordinary 
acceptation of the words. In Wells Fargo & Co. v. 
Taylor, 254 U. S. 175, the court in considering the 
meaning of the term “carrier by railroad” as used 
in the employers’ liability act, 36 Stat. L. 291, stated 
at pages 187, 188: 

In our opinion the words “common carrier 
by railroad, as used in the act, mean one 
who operates a railroad as a means of carry- 
ing for the public that is to say, a railroad 
company acting as a common carrier. This 
view not only is in accord with the ordinary 
acceptation of the icords, but is enforced by the 
mention of cars, engines, track, roadbed, and 
other property pertaining to a going railroad 
(see Southern Pacific Co. v. Jensen, 244 U. S. 
205, 212-213); by the obvious reference in the 
latter part of sections 3 and 4 to statutes re¬ 
quiring engines and cars to be equipped with 
automatic couplers, standard drawbars, and 
other appliances intended to promote the 
safety of railroad employees (see San Antonio 
<f - Aransas Pass Ry. Co. v. Wagner, 241 U. S. 
476, 484); by the use of similar words in closely 
related acts which apply only to carriers oper¬ 
ating railroads, c. 196, 27 Stat. 531; c. 225, 35 
Stat. 476; c. 208, 36 Stat. 350, and by the fact 
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that similar words in the original interstate 
commerce act had been construed as including 
earners operating railroads but not express com¬ 
panies doing business as here shown. 1 I. C. C 
349; bnited States v. Morsman, 42 Fed. Rep. 
448, Southern Indiana Express Co. v. United 
States Express Co., 88 Fed. Rep. 659, 662; s. c. 
92 Fed. Rep. 1022. And see American Ex¬ 
press Co. v. United States, 212 U. S. 522, 531 
534. [Italics ours.] * ’ 

There was a like holding in Higgins v. Erie R. R., 
80 N. J. L. 629, and in State ex rel. Great Northern 

^^t, 142 Minn. 410. Both 
of these cases are cited with approval by the Supreme 
Court in the Wells Fargo Case, supra. 

An express company is a common carrier, but it is 
not a “ carrier by railroad ” simply because it is not 
a railroad company operating as a carrier. There 
is no claim that the refrigerator company is a rail¬ 
road company, and it is, therefore, not a “ carrier by 
railroad.” J 

H^raERE ARE MANY PLAIN INDICATIONS IN SECTION 209 
TOAT ‘ CARRIER BY RAILROAD” AS USED THEREIN 
WAS NOT INTENDED TO INCLUDE COMPANIES LIKE THE 

refrigerator company. 

We have shown that the language “ carrier by rail¬ 
road ” has a well established meaning which does not 
include the refrigerator company. This being true, it 
is to be presumed that the Congress intended to mean 
what it said, and there is no occasion for construction 
of the language or for recourse to aids to construction. 
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However, the presumption that the words, “carrier 
by railroad ” were used in section 209 in their natural 
and obvious sense to mean a railroad company oper- 
ating as a carrier, is confirmed by the following un¬ 
mistakable indications found in the language of that 
section: 

One. Sleeping-car companies and the American 
Railway Express Company are specifically named as 
entitled to a guaranty, which shows that Congress did 
not intend to include these companies in the term 
“carrier by railroad.” (Sec. 209 (a) (i).) How, 
therefore, can it lie said that the term included the 
refrigerator company? The petitioner says sleeping- 
car companies were specifically named because a 
sleeping-car company is not a common carrier. The 
answer is twofold: First, neither is the refrigerator 
company a common carrier, and second, sleeping-car 
companies are declared to lie common carriers by the 
act to regulate commerce, while even this is not true 
of companies such as the refrigerator company. As 
to the American Railway Express Company, peti¬ 
tioner attempts no explanation of why Congress 
thought it necessary to mention it by name. Atten¬ 
tion is called to the fact that in section 300, concern¬ 
ing disputes between carriers and their employees, the 
following language is used: 

(1) The term carrier ’ includes any express 
company, sleeping-car company, and any car¬ 
rier by railroad subject to the interstate com¬ 
merce act * * *. 
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This can be explained only as showing that Congress 
did not consider that a sleeping-car company or an 
express company was a “carrier by railroad.” If 
these companies are not embraced in the language, 
manifestly the appellant is not. ’ 

Two. The guaranty provided in section 209 is in 
respect to “railway operating income.” The re¬ 
frigerator company has no “railway operating in¬ 
come.” Only a railroad company has a “railway 
operating income.” This is a term taken from the 

system of accounts prescribed by the commission 
for railroad companies. 

Three. Congress recognized that only railroad 
companies have a “railway operating income” and, 
therefore, made special provision for sleeping-car 
companies in the last paragraph of section 209(a), 
which reads as follows: 

I he term “railway operating income” and 
other references to accounts of carriers by rail¬ 
road shall, in the case of the sleeping-car com¬ 
pany, be construed as indicating the appro¬ 
priate corresponding accounts in the account¬ 
ing system prescribed by the commission. 

No similar provision is made for determining for the 
refrigerator company, or car line companies generally, 
an item corresponding to the “railway operating 
income of a railroad company. 

It is also to be observed that, in connection with 

the guaranty to the American Railway Express 

Company, the term “operating income” is used 

and not “railway operating income.” (Section 
209( i).) 
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Four. There are references in section 209 to 
changes in the length of line (f) (2) and to main¬ 
tenance of way and structures (f) (3), (f) (5), which 

indicate that the Congress had in mind going railroad 
companies. 

III. THE REFRIGERATOR COMPANY IS NOT A CARRIER 

OF ANY KIND. 

We have shown that “carrier by railroad,” in the 
ordinary sense of the words, means a railroad com¬ 
pany operating as a carrier and that the context 
shows the term was so used in section 209. 

Appellant ignores this and claims that it is a 
“carrier” by virtue of the manner in which it does 
business and “ if it is a carrier at all, it is, of course, 
a common carrier by railroad /’ 

In support of the contention that the refrigerator 
company is a common carrier, counsel cites Cownie 
Glove Co. v. Merchants Despatch Co ., 106 N. W. 749; 
Bank of Kentucky v. Adams Express Co., 3 Otto 174; 
American Express Co. v. Ogles , 81 S. W. 1023; 
Kettenhofer v. Globe Transfer and Storage Co., 127 

Pac. 295; Merchants Despatch Co. v. Bloch, 86 Tenn 
392. 

These cases merely hold that an express company 
and companies doing a like business have a common 
carrier liability. But the differences between the 
business of an express company and that of appellant 
are many, obvious, and essential. 

An express company holds itself out to the public 
to carry by publishing rates; it receives its compensa¬ 
tion from the shipper; it has custody of the shipment 
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during transit and its employees accompany the 
shipment; it hires the railroad companies to move 
the shipment for it, and pays the railroads for such 
service. As to express transportation, the railroad 
company publishes no rates, collects no charges from 
the shippers, is not responsible to the shipper for 
the care of the shipment and looks to the express 
company for its compensation. 

The situation, in respect to shipments solicited by 
the refrigerator company and moving in its cars, is 
exactly the opposite. This company does not under¬ 
take to carry for the shipper under rates it has 
established; does not collect its compensation from 
the shipper, and hire the railroad companies to per¬ 
form the transportation as its agents. In fact, the 
railroad companies hold themselves out to transport 
such shipments by publishing rates applicable thereto, 
which they collect from the shippers; they furnish 
all means and facilities for transportation, including 
cars for which they pay rental; they are responsible for 
the shipment and pay loss and damage claims to the 
shippers. W ithout question, the railroad company 
is a common carrier as to such shipments. It merely 
rent> the cars of the refrigerator company and hires 
that company to solicit business for it. Both the 
railroad company and the refrigerator company can 

not be common carriers of the same shipment at the 
same time. 
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and reices the cars, when set by the railroads 
at the icing plant, by filling the bunkers from 
the top, after which the railroads remove the 
cars. The railroads pay a certain rate per 
ton, and charge the shipper according to 
tariffs on file with the commission. Finally 
it furnishes cars for the shipment of perishable 
fruits, etc., and keeps them iced, the railroads 
paying for the same. It has no control over 
motive power or over the movement of the cars 
that it furnishes as above, and in short, notwith¬ 
standing some argument to the contrary , is not 
a common carrier subject to the act. It is true 
that the definition of transportation in sec. 1 
of the act includes such instrumentalities as 
the Armour C ar Lines lets to the railroads. 
But the definition is a preliminary to a re¬ 
quirement that the carriers shall furnish them 
upon reasonable request, not that the owners 
and builders shall be regarded as carriers, con¬ 
trary to the truth. The control of the commis¬ 
sion over private cars, etc., is to be affected by 
its control over the railroads that are subject 
to the act. The railroad may be made answer- 
able for what they hire from the Armour Car 
Lines, if they would not be otherwise, but that 
does not affect the nature of the Armour Car 
Lines itself. (Italics ours.) 

It will be observed that the Armour Car Lines not 
only rented cars to railroad companies but performed 
transportation services in icing the cars and was paid 
by the railroad companies. 

In the Matter of Private Cars, 50 I. C. C. 652, and 
in Perishable Freight Investigation, 56 I. C. C. 449, the 
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commission regarded the refrigerator company and 
other companies engaged in a like business as private 
car lines and not as common carriers. 

In Kentucky & /. Bridge Co. v. Louisville & N. 
R. R. Co., 37 Fed. 567, it was held that the bridge 
company, which owned a bridge over which railroad 
companies engaged in interstate commerce operated, 
was not a common carrier subject to the act to regu¬ 
late commerce. 

It should be remembered that, until this case arose, 
the refrigerator company had never regarded itself 
as a common carrier. It was not incorporated as a 
carrier and it has never filed tariffs or annual reports 
with the commission, which the law would require it 
to do if it were a common carrier. 

At this point we wish to call attention to the fact 
that during the guaranty period appellant was 
engaged only in renting cars and paid only for this 
service. Unless this activity is sufficient to give 
it the status of common carrier, and no such 
contention is or could be made, the refrigerator 
company was not operating as a common carrier 
during this time. It is beyond doubt that the 
guaranty applies only to carriers by railroad which 
were operating during the guaranty period. The 
guaranty is in respect of “ railway operating income.” 

Even if the refrigerator company were a common 
carrier like an express company, it would not be a 
“carrier by railroad’’ within the meaning of section 
209. An express company itself is not a “ carrier by 


I 
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railroad because it is not a railroad company 
operating as a carrier. 

There has been no case which we can find in which 
the term “carrier by railroad” has been construed to 
mean other than a railroad company. 

On page 22 of appellant's brief reference is made 
to Exhibit 45, which is an order of the commission 
under paragraph 12 of section 20 (a) of the interstate 
commerce act. This paragraph deals with inter¬ 
locking officers and directors of common carriers and 
provides that no person shall be an officer or director 
of more than one carrier unless authorized by the 
commission. Ihe Grand Trunk Railway Company 
of Canada asked the commission to authorize cer¬ 
tain persons to hold official positions with two or 

more companies, including the refrigerator com¬ 
pany. 

The commission issued an order on February 20, 
1922 (Exhibit 45, printed record, p. 112 ), granting 
permission to certain persons to hold official posi¬ 
tions with the refrigerator company and at the 
same time official positions with a specified carrier. 

The commission did not, in this order, point out 
that the refrigerator company was not a common 
carrier, and therefore refuse to consider the request. 
The commission granted the request, which amounted 
to the same thing in substance, because, since the 
refrigerator company was not a carrier, an officer of 
another carrier had the right without the commis¬ 
sion's authorization to serve as an officer of the refrig¬ 
erator company. 


But however this may be, the commission issued a 
supplemental order on July 22, 1922, expressly 
holding that the refrigerator company was not a 
carrier within the meaning of section 20(a) of the 
interstate commerce act. A copy of the supple¬ 
mental order is attached hereto as “Appendix A 

IV. THE PURPOSE OF THE GUARANTY PROVISION WAS 
NOT TO FURTHER COMPENSATE CARRIERS WHOSE 
PROPERTIES WERE TAKEN UNDER FEDERAL CONTROL. 

Before the commission, and less pointedly before 
the lower court, appellant argued that the term 
carrier ’ as used in the guaranty provision of sec¬ 
tion 209, should be construed as including all com¬ 
panies whose properties were taken under Federal 
control. The contention is apparently abandoned 
here or at least only indirectly urged. Nevertheless 
it may not be out of place to point out that this 
contention or any similar one is based upon the false 
theory that the purpose of the guaranty provision 
was to further compensate companies whose prop¬ 
erties were taken over by the Government and which 
had been already compensated under the provisions 
oi the Federal control act. (40 Stat, L. 1290.) 
The guaranty provision had no such purpose. This 
plainly appears from what has been said hereinbefore 
and trom the fact that section 209, by its terms, 
applies to railroad companies whose properties were 
not under Federal control and also from the fact that 
this section can not, by any possible construction, be 
read as applying to all companies whose properties 
were under Federal control, for example, to boat 
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lines not owned by railroad companies. The trans¬ 
portation act, of which section 209 is an integral part, 
was a comprehensive measure, the purpose of which 
was to maintain an adequate transportation system. 
To that end this act dealt with many phases of the 

transportation problem with which we are not now 
concerned. 

At the termination of Federal control, rates were 
too low; they had not been adjusted to meet the 
conditions then existing. The rates of railroad 
companies, express companies, and sleeping-car 
companies, to which companies the guaranty ap¬ 
plies, were subject to control by the commission 
and by State authorities, and the manifest purpose 
of the guaranty provision was to enable these com¬ 
panies properly to serve the public during the transi¬ 
tion period by tiding them over until the authorities 
had an opportunity to readjust rates to meet the 
prevailing conditions. With this purpose in mind, it 
is not difficult to understand why the Congress did 
not see fit to extend the guaranty to companies like 
the appellant, whose charges and whose income 
were not subject to regulation and were not held 
down temporarily to an unduly low level pending 
action by governmental agencies. 

Even if, contrary to the fact, the Congress had 
excluded such companies as the refrigerator com¬ 
pany from the guaranty provision without good 
reason, it would still be the duty of the commission 
and of the courts to give effect to the plain language 
of the statute and not to attempt to pass upon the 
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sufficiency of the reasons which actuated the Congress. 
Denn v. Reid , 10 Peters 522; American Express Co. v. 
United States, 212 U. S. 522. 

V. SECTION 209, IF ITS MEANING WERE DOUBTFUL, SHOULD 
BE CONSTRUED STRICTLY AGAINST APPELLANT. 

It seems to us that the meaning of section 209 is 
clear. If it were doubtful, the construction should 
be adopted which would support the claim of the 
Government, because this section operates as a grant 
of public property to private companies. In Slidell 
v. Grand jean, 111 U. S. 412, at page 437, it was said: 

It is also a familiar rule of construction that 
where a statute operates as a grant of public 
property to an individual or the relinquish¬ 
ment of a public interest, and there is a doubt 
as to the meaning of its terms or as to its 
general purpose, that construction should be 
adopted which will support the claim of the 
Government rather than that of the indi¬ 
vidual. 


CONCLUSION. 

We respectfully submit that the judgment of the 
lower court should be affirmed. 

J. Carter Fort, 

Attorney for Interstate Commerce Commission . 

P. J. Farrell, 

Of Counsel 


Appendix A. 

Interstate Commerce Commission, W ashington, D. C. 

SUPPLEMENTAL ORDER. 

At a session of the Interstate Commerce Commis¬ 
sion, Division 4, held at its office in Washington, 
D. C., on the 22nd day of July, A. D. 1922. 

In the matter of authorization, under paragraph 
(12) of section 20a of the interstate commerce act, to 
hold the positions of officer or director of more than 
one carrier. 

Finance Docket No. 2082: Application of the Grand 
Trunk Railway Company of Canada in behalf of sun¬ 
dry persons. 

The application, under said paragraph, so far as it 
relates to J. E. Dalrymple, J. M. Rosevear, and E. F. 
Smith, being under further consideration, and it ap¬ 
pearing, after due investigation, that the ( hicago, 
New York & Boston Refrigerator Company is not a 
carrier within the meaning of that term as used in 
said section 20a of the interstate commerce act. 

1 . It is ordered , That so much of the commission’s 
order entered February 20, 1922, in Finance Docket 
No. 2082, as relates to the holding by J. E. Dalrymple 
and J.M. Rosevear of positions with the Chicago, 
New York & Boston Refrigerator Company be, and 
it is hereby, revoked. 

2 . It is further ordered , That so much of said order 
entered February 20, 1922, in Finance Docket No. 
2082, as relates to the holding by E. F. Smith of po¬ 
sitions with the Vermont & Province Line Railroad 
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Company and the Chicago, New York & Boston Re¬ 
frigerator Company be, and it is hereby, revoked. 

3. It is further ordered, That except as to the au¬ 
thority herein revoked said order entered February 
20, 1922, in Finance Docket No. 2082, shall remain 
in full force and effect. 

4. And it is further ordered , That a copy of this or¬ 
der be served upon the Grand-Trunk Railway Com- 
pany of Canada, and that notice of this order be 
given to the general public by depositing a copy hereof 

in the office of the commission's secretary at Wash¬ 
ington, D. C. 

By the commission, division 4. 

[seal.] George B. McGinty, 

Secretary. 
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